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RE A D E R. 


FrHE Wiſdom of God is highly to 
| be admjzed, who hath not endo- 
ed the other living, Creatures with that 
| Sovereign Perfection of Wi/dom, but 
- hath ſecured and provided for them by 
natural Muniments from Aſſault and 
Peril, and other Neceſſities: But Man 

he formed naked and frail, becauſe of 
* furniſhing him with Wiſdom, Under- 
ſtanding, Memory, and Senſe, to go- 
vern his Actions; endowing him with 
that pious Affection of deſiring Society, 
whereby one is inclined to defend, love, 
cheriſh, and afford mutual Aid to each 


other: Nor hath he in no leſs wonder- Lafanins, 
ful manner (infinitely tranſcending all ** 9 


human Wiſdom and Underſtanding) 
created the material World to be ſubſer- 
vient to his Being and Well-being : Yet 
without human Underſtanding and Rea- 
ſon did he not build a Ship, raiſe a Fort, 

make Bread or Cloth ; but theſe came 

to paſs only by human Arts and Induſ- 
"2 FT 


a To the READER. 78 
try, in which by the Revolutions of the 
Celeſtial Bodies, Times and Seaſons, Ma- 


terials and other Neceſſaries are brought 


. by the Alteration of which, 
Men in their proper Seaſons reap the 


Seneca 4. d& Fruits of their Labour; fo that there is 


3 , 
6. no Society, 


Nation, Country, or King- 
dom, but ftands in need of another. 
Hence it is, that Men knowing each 
others Neceſſaries, are invited to Traf-_ 
and Commerce in the different Pets 
ind Immenſities of this vaſt World 
ſupply each gthers Neceſfities, and adorn 
the Conveniencies of human Life, - _—_ 
And as God hath fo ordered this won- 


nog ne of his A La 


| chicir” Actions, bling each ether 7 6% 


the Performance of that which is ri ht, 


278. ut win. not only to Juſtice, ' but likewiſe td att 
D. 4e Jad, & other moral Virtues ; the which is no 


ar. u. 7, 


6 


more but the Difate of right. Reafou 
founded in the Soul of Man, ſhewing the 
"Neceſſity to be in Some AH by its Conveni- 


ence and Diſtonventence in the rational 
Nature in Man, and conſequently that it 
7s either forbidden or commanted by the Au- 


chor of Nature, who ts the eternal Crea- 


tor of all Things. And as God hath im- 
printed this univerſal Law in the Minds 
of all Men; ſo hath he given Men Power 
Al rag as to eſtabliſh: 

othes 


To the READER; F 9% 
Sher Laws, which proceed from the 

W ill, the which is ee from the Ci- 

vil Power, that is, from him or them 

that rule the Commonwealth, or Society 

of Freemen united, for their common 
Benefit, (which is called the Tiaws of 
Nations) and which by the Will of all 

or many Nations, hath received Force 

to oblige, and is. proved by a continued te 2- 
Jſe and Teſtimony of authentick Me- 7 * 
morials of — or ſkilful Men. ; 

Now by the! Laws of Nature every 

Man i is bound toi profit another in what 
he can; nor is the ſame only lawful but 
commendable ; ; ſo true was that ſaying, Florentius 3. 
Norbing is mare ſerviceable. to Man than | why tit. 22. 
Men But if Man ſhall neglect this im- Leg. 3 
mutable Law in the aiding and aſſiſting P. = 
his Fellow Citizen, and inquire and dif- & "a Offs 

pute Why God bath laid this. Neceſſity 2 2 , 
upon him; and when Opportunity gives Peli 
leave ta take the Benefit of Wind or 
Tide (in order to Bis furniſhing himſelf e 
or Neighbour with thoſe things that 1 
dorn human Life) to diſpute the Cauſes 
of their F lux and Reffux, and how. they 

vary and change; he not only. offends 

the Laws of Nature, but aſſumes. 4 

Power of deſtroying Society, and con- 
ſequently becomes (at the leaſt) a wil- 

ful Tranſerefior of the Laws of Nations. 
And though, the Eternal Power hath 

| Geſtablibed this 1358 in Maokind, 

9315 that 


$4; # 4 


ceſſities, is ſo much ben 


To the READER. 
that every Man ſhall ſtand in need of a. 


nother Man, yet ſo great a Providence 
is over induſtrious Men, that ſcarce any 


Man not diſabled by Nature or Accident, 


Sickneſs, Impotency, and the like, but 
by his Induſtry and Pains may earn more 
an would ſuppl his Neceſſities z and 
ſo much as any Man gets by being truly 
induſtrious above what po.” 057 his Ne- 
ial to him- 
ſelf and Family, as alſo an enriching to 


chat Kingdom or State where he reſides: 
From whence it is, that all Mankind 


(preſent or to come) are either Traders 


by themſelves or others; and the Ends 


deſigned by Trade and Commerce, are 
Strengt 1 ealth and Imployment for | 
all nde of People, (where the ſame doth 


Gate 3. 2% moſt flouriſh) the End tending: to the 


Fob. 28. 


Ango 1 
Vide . 


Hiſtory of the 
Monarchy. 


he tranſlated the Perfion and Egyptian 


Advancement, Opulency and Greatneſs 
of ſuch a — 2 or State. 
Conſtantinople (the Throne once of 
Chriſtendom? having been facked by 
Mabomet the Second, became a _ 5 
Deſolation as well as Horror, Nan 
anting a free Trade and Lage 
after repeopled that great (but un- 
happy) Spot. Nor did Smut tread a- 


miſs in following the Steps of his vic- 


torious Predeceſſor, when having the 
like Succeſs on Taurit and Grand aire, 


Artificers and Traders to that repeopled 
City, 


Ts the READER. 
City, following the Example of the No. 


2 * 


” 
- x 4 
rn 


man Virtues. Nor did our viQtorioous/ Mirror, c. 5. 


Third Edward deem it an Act unbe- Se#. 2. 


ſeeming his great Wifdom, when he 1 4. 3. c. 3. 


brought in the M allaont, whoſe Induſtry 


ſoon eſtabliſhed the Woollen Manufac- 
ture, he vouchſafing to give no lefs a 
3 for the enjoying their then 


ute dee and Privileges, than 


is own Royal Perſon. Nor did that 7% Cam 


olitick Princeſs ſhut her Ears from em- 
gundians (after the Example of her Great 5 


and Royal Predeceſſor) who ſought Re- I 


fuge in her Dominions from the ri 
Severity of the long-bearded Alva, pi 
planting themſelves by her Appointment 
at Norwich, Colchefter, Canterbury, and 
other Towns, have of thoſe Places (then 
only Habitations for Beggars) raifed 
them now in Competition Sith (if not 
excelling) all, or moſt of the Cities in 


earlier Times to give an Account 
many Kingdoms and States that have 
| by Induſtry and Commerce; tis 
: if we * our Eyes on our 
Neighbour the Hollander, a Place by 
relation of Ortellius, not much bigger 
than Turzſbire, and ſuch a Spot, as if 


_ God had referved it as a Place only to: 
dig Turf out of, for the accammodating 
N thoſe 


England, for Riches, Plenty, and Trade. | 
Nor need we run into the _ of 


8 oo 
racing the Offer of thoſe diſtreſſed Bar- 1568. 


. E. Meteran. 
1 5. Belg. 


ene RBA D RR. 
wd thoſe, Countries, wherein, he, off up, 
_ ____.othe Miſeries of Winter, it affording na- 
- + -turally not any one Commadity of uſo 3 
yet by Commerce and Trade (the 
Daughters of. Induſtry Pit is now be- 
come the Stare-houſe 5 all thoſe Mer- 
chandizes that may be collected from 
the riſing to the ſetting, of the, Sun, $99. 
gives thoſe; People, a Name as large an 
+> high as the grealeſt Monarch, this Day 
on Earth: Nor, need we paſs out of 
Cbriſtendom to find Examples of the 
„like, ; when, Venice, Genoua, Lubeck. 
Vnubden, and the reſt of the; Hanfatick” 
Towns, once the Marts of of the World, 
till Sloth, Luxury, and Ambition, got 
within their Walls, and drove it to Ports 
of Induſtry. that have fince kiſſed and 
embraced it, the which this Ille, by the 


ben wo foal of as 1 0 e a 


FF 


Care. of a Tinces: and as, its 
Dominion, not. being. ag uired by the 
ruful Face of War, WI ole Footſteps, 
Leave behind them the deep Impreſſion, 
of Miſery, Devaſtation and-. Poverty, 
they knowing the Return of Commerce 
IS. Riches, d Plenty of all things con- 
ducing. to: 215 Benefit of human Life, 
and. forti Ding bel, © Countries with! Re- 
putation and, trepgth or 00 
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It was Trade that gave 1 to the 4-0 1666. 
bringing of thoſe Mighty Fleets to Sea, '*7* 1973: 
as if God had left it to them to decide 
by Force, (wherein no Age or Time can 
witneſs the like) the Empire of the 
World: Hence it Was, (the Advantages 
being found which ariſe by Commerce) 
that Navigation. got its Birth into the 
World, reducing the ſeveral Nations on 

the Earth by that means to be even as 
one common F amily ; ; and when in this 
Iſle we were even in the State of Cani- 
bals, it brought i in a People that inſtruc- 
ted us in, Arts, Policies and Manners, 3 
and taught us Actions no leſs virtuous 
than thoſe themſelves followed; And 
altho' long and difficult it was before 
that mighty People could be brought Quceſtus omnis 
over to have Thoughts of the Advanta- — 4 
ges ariſing from Commerce and Naviga- Livy, * bb. 1, 
tion (they only propounding to them- Dec. 3. 
ſelves Blood, Slaughter, Conqueſt, | the 
Riches and Spoils of Nations ;) yet Though they 
when they entered into the Carthaginian 3 
War, a, Quarrel with a People not lies 7 
worth the Oppoſition of a Tribune een 
they thought) finding that neither Tri- bee 1 
une nor Conſul, no nor the Flower of p ob- 
the Roman Army was able to withſtand eres. 
them, or to prevent the Invaſion of their 
Country, and they in the very Bowels 
of the ſame, put it to the Queſtion, 

Boe Of. Carthage Miſtreſs the 


9 Word, 


1 * To the READER. 
World; they began to conſider whence 
and from what Caufes thoſe unknown 
Africans ſhould withſtand the Conſcript 

athers and Power of Rome, and ſhould 

dare to. diſpute with thoſe that had led 

ſo many captivated Kings in Triumph, 

and brought ſo many haughty Nations 

to truckle under their victorious Eagles; 

at laſt they found it was Commerce and 
Navigation that gave Power and Force 

to that mighty People; then it was that 

Rome began to know that Rome could 

not be Rome without a naval Force; the 
which, and to redeem their bleeding 

Honour, they ſoon haſtened and equipt, 

great as their Competitors ; afterwards 
Argentum being won, Carthage becatne 

no more impregnable ; after which with 

Peace they plowed the neighbouring 

' © Now the Streights to Tinges, ® Gades, and the 
—_— Herculean Streights ; nor could any thing 
| pon of Tan. be too difficult afterwards, till they ar- 
i rived on the Britiſb Shore, where be- 
holding her ample Bays, Harbours, 

Rivers, Shores, and Stations, the Jew-_ 

els and Ornaments of that Spot, and 

having made a Conqueſt of the fame) 

they ſoon cultivated into our rude Na- 

tures the Spirit of Commerce, teaching 

and inſtructing us in thoſe polite Ways 

that fortify a Kingdom by Naval Force, 

&s the Standard and undeniable Marks of 

Empire, and by aiding and teaching us 


in 


3 


To. the READER. 
in the driving on a continued and peace- 
able Tract of Commerce, we have fa- 
thomed the unknown Depth of the In- 
dian Shores, Nr. as it were, Ex- 


tremes, made the Poles to kiſs each o- 
ther, teaching us thereby, that it was 
not the vaſt immenſities of Earth that 
created Empire, but Situation accom- 
panied with Iadaſtry, Commerce, and 


Navigation, that would enable a People 


to give Laws to the World: In the 


| Purſuit of whoſe Virtues, this Nation 


hath not been wanting, and of follow- 


| Ing their great Directions in the enlar- 
ging our Fleet; for they, when they 


advanced their Eagles on the Britiſb 


# - Shore, found us not then without Ships 


of Force, Time having not been fo en- 
vious to this Ifland, as to eat out thoſe 


Records wherein mention is made, that 
the Britains accompanied the Cymbrians Strabe, Ab. 3. 


and Gauls in their memorable Expedi- 


tion to Greece, long before the Incarna- 


tion of the World's Saviour ; and it was 
from that Center that the mighty Cz/ar 


fAxft drew his Line, and took Thoughts 
"plowing the Ocean to find out that 


warlike People to face his victorious 
_ Legions; when having landed, and 
finding a Place adorned by Nature be- 

| yond any thing that could be called 
great, taught us to maintain the Supe- 
riority of Dominion, that no neighbour- 
ing 


* 


To- 4 READER. 


ing Nation ſhould frequent our peacea- 

ble Shores, and thoſe Merchants that 

came were aſſigned Places to drive their 
Commerce and Traffick, jealous that 

any neighbouring Rival ſhould kiſs his 
ack Towel beloved. Britannia but a. Roman, and for 
the Mart for whom he fetched fo long and tedious a 


thoſe neigh- March; thus in our Infancy, teaching 


1 us both Defence and Commerce. And 


when that mighty Empire began to de- 
cline, and thoſe remaining Romans, be- 


gan to moulter and mix among the Na- 


tives, and to become as one People a- 
gain, then Sloth, Luxury, and Idle- 
nels. (the Foreru ers af Ruin) invaded 
our Shores by 1 7 Stupidity, which 
ſuffered our Hs Caſtles (Bulwarks 
of the Kingdom) to rot in their neglec- 
ted Brine, and our Ports to be ſurveyed 
by Foreign People ; which ſupine Neg- 
SF ligence ſoon ſubjected us a Prey to our 
ambitious Neighbours, who no faoner 


1 
lach 

21 * if inſpired by the very Genius of the 
rum legibus, Place equip'd out. Fleets great as their 


written ori 


r 
br 1 Competitors, to ſecure what they 


Lambard. 10 dearly won, of whom Story. makes 
mention of the mighty Arthur, no leſs 


famous i in his warlike Atchievements, 
than in leading his Squadrons as far as 


Iceland, bringing thoſe Northern Peo- 


ple to pay Obcalance to his victorious 
Stand- 


*. 


finiſhed their Conqueſts, and ſheathed 
their devouring Swords, but each (as 


We 
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To the READER. xiii 
Standard, and' acknowledge him as their 
ſupreme Lord, eyen from the Britiſh to 
the Ruffian Tracts, and by him left to 
famous Edgar, who no ſooner found Inſerted in 
his undoubted Right, but reſolved to Les Edwar- 
vindicate that Dominion whichhis Roy- 8 
al Predeceſſor had with ſo much Glory firmed by the 


Norman Con- 
acquired, and with ſo great Care com- 3 


municated and remitted down to his Mr. Selens 


Succeſſor: With no leſs a Number than N 
four hundred Sail of Ships did that n. 10 5 
mighty Prince at once cover the neigh- 16. 
bouring Ocean, making them the Port- 
cullis of this Iſle and the adjacent Seas, 
by which he vindicated his Dominions - 
on the Waters, and gave Laws in the | 
Chambers of his' Empire : Nor did his 

Succeſſors Canutus (whom Record makes 


mention, that having laid that ancient . 


Tribute, called Danegeld, for the guard- 


ing of the Seas, and Sovereignty of | 
them, was emblematically expreſſed, 
fitting on the Shore in his Royal Chair, 


while the Sea was flowing, ſpeaking, 


« Tu mea ditionis es, & terra in qua ſe- Matth. Weſt. 
deo et, &c. Egbert, Althred, Ethel- _ 1225. 


fred, forget the Aſſertion of their great-Seidvs Mare 


Predeceſſors Dominion and Sovereignty Clauſim, 16. 
of the ſame, under no lower a Style, '** 
than Supreme Lords and Governors of 

the Ocean ſurrounding the Britiſh Shore,” 


never ſo much as conteſted by any Na- 


tion whatſoever, unleſs by thoſe that 
attempted 


xiv To the READER.. 
attempted the Conqueſt of the entire 
Empire, in which that became ſubje& 
to Fate as well as the other of the Land: 
Nor did the ſucceeding Princes alſo of 
the Norman Race ſtart or wave that 
mighty Advantage in their ſucceſſive | 
Claims, and maintaining their Right to 
the adjacent Sea; as appeared not Jong 
after, by that famous Accord, made 
between Edward the Firſt, and the 
French King Pbilip the Fair, calling him 
to an Account for Piracies committed 
Cole 4 . within the Britiſh Seas; the Submiſſion. 
je 14%: of the Flemings in open Parliament in 
the Second Edward's Reign; and the 
Honour or Duty of the Flag, which the 
politick King John had above four hun- 
dred Vears ſince challenged by that me- 
Lee, morable Ordinance at Haſfing, there 
bas aus Lega decreed to take Place univerſally, not 
Regis Johan. barely as a Ciuility, but as a Right, to 
= be paid cum debita reverentia, and Per- 
ſons refuſing to be aſſaulted and taken as 
Enemies, the ſame not only to be paid 
to whole Fleets bearing the Royal Stan- 
dard, but to thoſe Ships of Privilege 
that wear the Prince's Enſigns or Co- 
lours of Service: Nor was this barely 
a Decree written, but nobly aſſerted by 
a Fleet of no leſs than 500 Sail in a 
Voyage Royal of his, wherein he failed 
for Ireland, in his way commanding all 
Veſſels which he met in the eight cir- 
a ; cumfluent 


To the READER. 


Acknowledgment. Nor was the Third 
8 flow in following the Steps of 
his wiſe Predeceſſors, _ he e - p'd 
out a Fleet of no leſs than 700 —— 
E —— Occaſion) with 200 of which 
uiſhed a Fleet of twice the Num- 
re Calait, to the Loſs of 30,000 
ly Nor did our victorious Con- 
queror of the Sepulchre, the Great Rich- 
ard, in his Return from the Holy Land, 
want a Naval Royal to attend him home, 
by the Force of Which he took and deſ- 
ttoyed near 100 more Ships of the French, 
And look we but into the mighty Ac- 
tions of the ſucceeding Princes, we 
ſhall find that all that ever deſigned 
Empire were zcalous in the n e- 
ment of Navigation, looking on 


Axiom as undeniable, Nui Mare fat on td 


cumfiuent Seas to pay that Duty and 


XV 


7 


eum neceſſe efſe rerum potiri, and that 1. 10. Ep. 7. 


without which the Britiſb Sovereignty 
is *. an empty Title. 
Nor ought alone the Praiſes of thoſe 


ways been to preſerve the Repu- 
tation of their Empire in their Maritime 
Preparations, to be remembered, but 
alſo thoſe of our Inhabitants, who al- 
ways have been as induſtrious to follow 
the Encouragement of thoſe Princes 
under whom they flouriſhed, and who 
with no leſs Glory and timely Applica- 


tion 


prom — whoſe mighty Care 
al 


if © 0 


XV1 


land, but 


To the Apr 


tion in Traffick, did conſtantly follow 
the Examples of thoſe of Gerida, Por- 
tugal, Spaniards,” Cuftill 25, © and Vene- 


tans, hoſe Fame in Matters of Com- 


merce ought to berenrolled in Letters of 
on ſince the' A; es to . well 

s' preſent, Having been doubly ob- 
gel to their Meniory the third of 
which making uſe '6f a "Hſcorſtentsd! Na- 


Born in Eng- tive of this Iſle, the famous 1 


ſident at 
Genoa. 


| Hen. 7o 


Campanel. 


© who, prompted by that Geil us that 
naturally follows à native wiſe'Man;'@if. 
coveted a new World, in who: Exp e. 
dition he fathotmed unknown Paths; 120 
detected the An tilles; Cuba, and Jamai- 


ca, &c. and the Terra Firma of the A. 


nericaum Shöre, who taking his Conjec- 
tures from the ſpiring' of certain Winds 
from the Weſtern Points by ſtrong Im- 
pulſe, accompanied with that Philoſo- 
phy. he attaĩned to, concluded ſome 
Continent muſt needs be hid i in cho 
unknown Parts; his Service bei ng firſt 
offered to his Prince, and tefgle - he 
was ſodn after entertained,” purely on 
tlie Faith of that noble Princeſs Habella 


_ Hiſt. Hiſpan. Of WW. ain, who for T, oo Crowns (for 


ih ſhe engaged Her Jewels] received 


not long: after, as irlany Tuns 61 Trea- 


ſure, and to her Huſbari@'s' own! 'ufe,” in 


eight or nine Years Time came ahove 


fifteen hundred thouſand of Silver, and 
three hundred and fixty Tuns of Gold. 


Thus 


To the READER. 

Thus Ingenuity encouraged, though in 
one ſingle Perſon, hath occaſioned 
Wonders, and. from a ſmall Kingdom 
(as Spain) it hath ſince raiſed its Head, 
in a Condition of bringing all thoſe 
many Kingdoms, and vaſt Immenſities 
of Earth which they poſſeſs, under their 
Protection; putting them once on 
Thoughts of no leſs than an Univer- 
SAL Monakcuy. We need only men- 
tion .Sebaſtion Chabot, a Native of Bri/- 
fol, who diſcovered Florida, and the 
Shores of Virginia, dedicated to that 
Virgin | Princeſs Elizabetb, Thorn, El- 
liot, Owen, Gwyned, Hawkins, Cavendiſh, 
Furbiſher, Davis, Stadſon, Ralegh, and 
the. incomparable Drake, who was the 
firſt (agreed univerſally) of any Mortal 
to whom God vouchſafed the ſtupen- 
dous Atchievments of incompaſſing not 
this New World alone, but New and 
Old together, twice embraced by that 


mighty Man, who firſt making up to 


Nombre de Dios, got Sight (with Tears 


of Joy) of the Southern Seas, the which 


in five Years after he accompliſhed, 
paſſing through the Magellan Streigbts 
towards the other Indies, and doubling 

the famous Promontory, he circumna- 
vigated the whole Earth. 


Nor ought that truly worthy Captain 
Sir Jobn Narborough be precluded from 


having Place after the mighty Drake, 


Vol. I. a he 


xvii 


xvili 
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he having not long ſince paſſed and re- 

paſſed: the Magellan Streights, by which 
that worthy Perſon hath performed that 

Atchievment, which was never done, 
by any Mortal before. Fo reckon up 
the particular Actions of John Oxenbam 

(a Sharer in that mighty Performance 

of Drake) who drawing his Veffel up 
to Land, and covering the ſame with 
Boughs, paſſed the unknown Paths of 
Land from Nombre de Dios to the South- 
Sea, and there building a Pinance, en- 
ters the Iſle of Pearls, and from the 
Spaniards takes a Freaſure almoſt be- 
yond Credit; of the undefatigable Di- 
ligence of Millougbby, Burroughs, Chan 
celer, Buſjfin, Furbiſher, Fames Middte= 
ton, Gilbert Cumberland, who plowed u p. 
the North-Eaſt and North-weſt' Catba. 
ian and China Paſſage; of Jones 


Smith, whoſe Fortune and Courage was. 


great in thoſe Parts; of Poole, WHO 
found the Whale Fiſhing ; of Ca tain 
Bennet, the firſt Diſcoverer of Cher 
land; of Gillian and of Pett, and c 
man that paſſed the Vaigatet, Seythian- 
Tees, and the River of Os; as far as 
Moa Zembla; nor of the famous DE- 
vies and Wood, who had penetrated to 
86 Degrees of Latitude, and almoſt ſet 
their . on the Northern Pole, and 
for truly valiant the famous Monk; Blake, 
Eine Mer, Sandwich, Mee. and 
| the 
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the never-to-be-forgotten Spragg, and 
living his Royal Highneſs Tors victo- 
rious Duke, and the brave Rypert, Men 
whoſe Courage and glorious Actions as 
well in Battles as in the atchieving of 
Diſcoveries, : and pointing out to Places 
for an immenfe Improvement in Navi- 
tion and Commerce, ought to be in- 
rolled in the Temple of Fame as Mo- 
numents to ſucceeding Ages, of their 
mighty and laborious 'Fravails' and In- 
duſtry. The Confideration of all which 
gives ſome Sparks of Encouragement to 
the writing the enſuing Tract, eſpeci- 
ally when reflecting, that among all Na- 
tions, there is a Common Law which 
gdverns the mighty Thing of Naviga- 
tion and Commerce; I had ſome Impul- 
ſes more than ordinary to ĩinduce me to 
the ſame, eſpecially at a time when Na- 


vigation and Commerce were never 


(from the Erection by Divine Inſtinct 
of that mighty Prototype, the Ark to 
this preſent Age) in greater Eſteem than 
now, and by which we have found vaſt 
and great Eaſements and Diſcharges 
from thoſe royal and juft Rights and 
Dues, which now and of old were juſtly 
due to thoſe that governed this Empire; 
therefore ought by all Ways and Means 
to be fortified and encouraged, be it 
by whatſoever Art, Science or Thing, 
that does in the leaſt point out towards 
| Ex the 


Manil. pro 
Orat. Leg. 
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the ſame. Nor was it then wanting in 


Thoughts to promote and incite the 
Profeſſors of the Law, raiſing and ſtir- 
ring up their Genius to the Advance- 
ment of the Law in this Point; and 
though I believe many have wiſhed that 
ſuch. a thing might be, yet none that 
I can find have ever yet attempted the 
fame : Nor is it poſſible, unleſs thoſe 
things which are by Law conftituted and 
known, be rightly ſeparated from thoſe 
that are natural; for natural Law is im- 
mutably and always the ſame, therefore 
may eaſily be collected into Art: But 
things that come from Conſtitution, be- 
cauſe they often vary and change, and 
are divers in divers Places, are put with- 
out Art, as other Precepts of Laws 
poſitive or municipal; hence it was that 
the Conſtitutions and Laws of RHodes, 
for their Juſtice and Equity, got foot- 
ing amongſt the Romans, as well as a- 
mongſt other the bordering People on 
the Mediterrunean, Rhodiorum uſq; re- 
rum memoriam diſcipline Navalis & gloria 
remanſit; yet when they, as well as the 
Romans, became ſubject to Fate, they 
. then remained only as Examples of Juſ- 
tice and Reaſon for others to imitate 


And M. Ser- and followy: An obſequious Adorer of 
muſt be ſo un- Which was the great Juſtinian, who 


derſtoodofthe cauſed them to be inſerted into the Ci- 


ancient Civil 
and Modern 


vil Law; and 3 they obtained a 
Place 
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Place amongſt others of the Ancient Remer Law 
reduced into 
Romans as well as the Modern, yet have one, and to 
they not all received by Cuſtom ſuch a are not now 
Force as may make them Laws, but me; 
main only as they have the Authority other Impe- 
in Shew of Reaſon, which binds not gate bur only 
always alike, but varies according to the 3 
Circumſtances of Time, Place, State, Lide his read- 
Age, and what other Conveniences or gttute yo 
Inconveniences meet with it; nor have Sewers, Sec. 
thoſe Laws, inſtituted at OJ ron, ob- 1; HA, 31: - 
tained any other or greater Force than Enquiry an- 
thofe of Rhodes or Imperial, conſidered nexedtothem 


* . 4 ey 1 Ed. Lo 
only from the Reaſon the which are not The Inquifi- 


become Laws by any particular Cuſtom tion at Sf 
or Conſtitution, but only eſteemed and 2 
valued by the Reaſons found in them, — = 
and applied to the Caſe emergent. . 
Tis true, that in Rome, and ſome other — 1 
Parts of :/taly and Germany, and the 
Kingdom of Portugal, in all thoſe Caſes 
wherein the municipal Ordinances of 
thoſe Countries have failed in providing, 
theImperial Laws (if the Cafe be ſuch as 
that it zn Tragua peccado, or be not 
ſpiritual) is there made of Force; but 
there is no other Nation, State or Re- 

ublic can be named, where any Part 
of the Body of thoſe Imperial Laws 
hath obtained the juſt Force of a Law, 
otherwiſe than as Cuſtom hath particu- 
larly induced it; and where no ſucli 


1 ſettled 
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| ſettled Cuſtom bath made it a Law, there 
2 hath Force only according to the 


Selden's Ti- 
tles of Ho- 
nour, /i6. uli. 
cap. ult. 


Strength of Reaſon and Circumſtance 
joined with it, or as it ſhews the Opi- 
nion and Judgment of thoſe that made 
it, but not at all as if at had any com- 
manding Power of Obedience, | thatiia, 
valet pro ratione, non pro indudto jure: 
pro ratiane quantum Reges, Dynaæ & 
Reipublice intra poteftatis ſuæ fines ua 


lere patiuntur: And for Spain it is ob- 


ſerved, Hiſpan duplex habent Jus, ſolum 
Cononicum ſcilicet & Regium ; Ciuile enim 
(meaning the Imperial Laws) non hobet 
uim Legis, fed rationis. And ſince this 
Kingdom, as well as moſt others, being 
free from all Subjection to the Empire, 
having a conſtituted or known Lew of 
its own, excludes all Imperial Power 
and Laws, otherwiſe than as Cuſtom 
hath variouſly made ſome Admiſſion, I 

applied — to che Collection of ſuch 
Matters, according to my Inconfidera- 
ble Judgment, as are either canftituted 
by the Supreme Authority of the Three 
Eſtates, or that which hath in ſome 


| meaſure obtained by continued Cuſtom 


the Force of Law in reference to Mat- 


ters Maritime, and of Commerce, as 
well .in Caſes publick as private. 


By the firſt Part of which-I thou ght 
it neceſſary ſince Nature by Traffck 
| hath 
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hath made us all Kinſmen, to conſider 
and examine upon what Grounds, and 
in What manner, Commerce was firſt pro- 
cured and eſtabliſhed, which is by the 
Laws of Leagues, Embaſſies, and the 

like, which is a thing fit to be known; 
ſo likewiſe of what may interrupt the 
ſame, and likewiſe of thoſe that have 

any reference to Seating Cauſes in 
Mittens Civil. 2 

In the Profecution of this Work; 1 
have taken care to refer thoſe things, 
which pertain to the Laws of Nature, 

'. unto Notions fo certain, that no Man, 
without offering of Violence to himſelf, 
may deny thems and to aſcertain the 
Truth of fuch, I have uſed the Teſti. | 
monies of ſuch Authority, as in my 
weak Judgment are of Credit to evince T 
the ſame; and as to that Law, which 
we call the Law of Will, or Common 
Conſent, or the Law of Nations, for 
that which cannot by ſure Conſequence 
be deduced out of ſure Principles, and 

yet appears every where obſerved, muſt 
needs have its Riſe from free Will and 
Conſent, which is that which 1s called 
the Law of Nations; both which (as 
much as poſſible) hath been endeavour- 

ed to be kept aſunder where the Matter 

hath required it. And for the Civil 

Law, L have aſcertained the ſeveral Au- 


a 4 thorities 


; 
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thorities which I have made uſe of, that 
is of the Romans into three ſorts, the 
Pandects, the Codes of Theodgfius and 
Juſtinian, the Novel Conſtitutions, and 
theſe moſt excellent er prank that 
have by their Profoundneſs of Judgment 
illuſtrated the obſcure Paths of the ſame 
Law; the third thoſe moſt excellent 
Perſons who joined Policy to Law, as 
Grotius, Ralegh, Bacon, Selden, and the- 
like. Of other Pieces, that of Shar-- 
dius, intituled, * Leges Navales Rhodio- 
rum, & ſelectæ Rhodiorum, Petrus Pe- 
kius the Zealander, Locinius, Vinius, 
that of Oleron collected by Garaſias, 
alias Ferrand and Cleriacł. 

As to thoſe Matters that have paſſed 

Gin Pikes at the Rommon Law, I have 

as carcfully as poſſible referred to their 

ſeveral Authorities. In the whole 
Work I have no where medled with the 

| Admiralty or its Juriſdiction (unleſs by 
the by, as incidently falling in with 

other Matters) knowing well, that it 
would have been impertinent and ſauc 

in me to enter into the Debate of In- 

It is called perium merum, Imperium mixtum, Furiſ- 

45> #1 pang ditto femplex, and the like, and of the 

ceedsfromthe bounding out of Juriſdictions, which 

Authority of in effect tends to queſtion the Govern- 

theJudge,and d he 5 h 

not from any ment, and trip up the Power that gives 

rightinherent Laws and Protection to us; ſince all 


that 
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that can be ſaid, as well on the one 
ſide as the other, hath been ſo fully and 
learnedly handled and treated ot by ſe- 
veral worthy Perſons (that have indeed 
ſaid all that can be faid) but more eſ- 
pecially in .that famous Diſpute, not 


XXV 


in the Party. 
Leg. 1. F. de 
Conſt. Prin- 

cip. Coke lib. 
10. Fol. 73. in 
le Caſe del 
Mar ſpal ſea. 


long ſince before His Sacred Majeſty in 


Council, where all the moſt elaborate 
and ingenious Reaſons that could be 
drawn by the Skill of a learned Civi- 


lian, were there aſſerted in vindicating 


the Admiralties Juriſdiction, by the 
Judge of the ſame, Sir Leoline Fenkins, 
in Anſwer of whom was produced that 
Great Good Man the Lord Chief Juſtice 
Hale, who as well by Law poſitive as 
other his great Reaſons, ſoon put a Pe- 
riod to that Queſtion, which during 
his Days ſlept, and it may modeſtly be 
preſumed will hardly (if ever) be a- 
waked. | 
He that hath never ſo little to do 
with the Compaſs, though he fits ſtill 
in his Place, does as much or more 
than all the other neceſſary Noiſe in the 
Ship; the Compariſon is quit of Ar- 
rogance, for it holdeth in the Deſign, 
it is not meant of the Performance. 
And though I well know, that thoſe 
that ſpend their Time in brewing of 
Books, are by Seneca compared to petty 
Painters, that buſy themſelves in copy- 


ing 


73 hs READER 
p ing out Originals, being this half 
Verſe of: N thrown in their 


eee 
| vet! 1 have this Ho 7 lefe, char my 


Faults and. Flaws, like thoſe found i in 
the Cuts of Diamonds, may* at: this 


Time the eafier eſcape under tlie Excel- 
lency of their Subj , or at leaſt under 
* of your Charity. 
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CHAP. I. 
Of Dominion or Property in general, 


and of the Cauſes changing the ſame 
by War. 


5 07 Dominion in the Primitive State of Man. 
II. That ſuch a Dominion univerſal might have con- 
— 
. Of the Cauſes changing the ſame. 
IV. Of 


things e Lac ay the Law ef Domi- 
nion. 


V. Of Property, . the [ene may be e 
againſt the Owner by War. 

VI. Of Publick War, ſolemn or leſs ſolemn. 

VII. Solemn War, by whom to be undertaken. 


VIII. An equitable Interpretation of the ſame in 
Caſes of Neceſſity. 


4 Of War by the Laws of England. | 
at Fuſtice is the very Baſi 5 that muff Support 


a War. 


XI. Juſtice what, «4 whether Mar juftifiable by the 


Laws of Nature to preſerve the ſame. 


XII. Of War, and of the Ships and Goods of an 


Enemy, where the Property is r by the "ys 
x1h Nature and of Nations. 

X I. Where the — of Goods taken from a an 
Enemy is qualified by the Law Civil. 


XIV. Of Reſtitution, where.the fame by Law may 
be of Goods or Merchandiſe acquired in War. 


XV. Of Re itution ex gratia, made by the Sovereign | 


© of him whoſe Ships are loft, and regained afterwards 


in Battle by Ships of War; and of the like CY 
8. — or Republicks in Amity. 


XVI. Of the aſſaulting an Enemy in the Ports or Ha- 


vens of Nations Neuter, whether maj by the 
Laws of Nations. 


XVII. Protection given to Ships of 8 be- 


ing in Port before, and found there after War de- 
nounced, 


B XVIII. Of 
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XVIII. Of the Goods of Friends found in the Ships 
of Enemies, and of thoſe of Enemies found in the 
Ships of Friends, and where Property of the ſame 
is altered. 

XIX. Whether againſt Nature to de fire the Goods 
and ys of our Enemies. 

XX. O Interpellation and Deuintation, whether 
neceſſary by the Laws of Nature and Nations. 

XXI. Of Denunciation by the Cuſtom of the Romans 
and other Nations, and 8 1 te at this Day. 

XXII. War where proclaimed againſt any one, in- 
cludes his Subject and Adherents, but not as conſi- 
dlered by themſelves. 


XXIII. The true Reaſon wherefore Indiction was in- 

troduced. 

XXIV. Of the Goods of Friends that ſupply an Ene- 

my, whether Jubject to be made Prize by the teur 

of Nations. 

XX V. How dealt withal after fang, by the Prac- 
tice of antient and modern Ages 

XXVI. Whether law ul for a er. to of a 
Infidel again/i - Chr 2 by the Laws of 1 tions, 
and % our . 


10 ſooner had the Eternal Pope 

created Man, but he beſtowed on 

a Right over the things of this inferior 

ture; nor was his Goodneſs leſſened upon 

the Reparation of the World after the Flood 

Tuſtin, lib, (all tbings being then undivided and common to 

13. all, as, if all had one Patrimony) ſince every 

Man might then take to his uſe what he 

A Theatre is pleaſed, © make conſumption of what he 

common, yet thought good in his own Eyes; which ule of 

. poſ- 85 nmol Light was then inſtead of Pro- 

ad 14 17 perty : For what any one had fo taken ano- 

rightly called ther could not without Injury take away from 
his own. kim. 

II. Nor was it impoſſible for chat State to 

have continued, if Men through great Sim- 

Phi or mutual Charity had lived! together ; 


and 
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and this is inſtanced in thoſe Americans, who Tab. lib. 2. 
through many Ages have lived in that Com- 1 * 
munity and Cuſtom, and the other of Chari. gui, _ 
ty, which the Efenes of old practiſed, and inter Homines 
then the Chri/tiens who were firſt at Feruſq- mali neſcia & 
lem, and at this Day not a few that lead an % be tte 
aſcetick Life : The Simplicicy of our firſt pr ook _m 
Parents was demonſtrated by their Naked- 
neſs, there being in them rather an igaorance 
of Vice, than, a knawledge of Virtue, their 
only Bufineſs being the Worſhip of God, liv- 


ing eaſily on thoſe things, which the Earth 


of her own accord brought forth without la- 


bour. = 
III. Yet in this fimple and innocent wah Rg 
of Life, all Men perſiſted not, but ſome ap- 
plied their Minds to various Aris; the moſt 
antient of which were Aqriculture and Pa- 
Bure, appearing in the firf Brothers, not 
without ſome diſtribution of Eſtates, and 
then from the diverſity of cach Man's Ac- 
tions aroſe Emulation, and then Slaughter, = 
and at length, when the Goad were infected 
wich the Bad, a gigantick Kind of 'Life, that 
Is, violent; but the World being waſhed by 
the Flood, inſtead of that- fierce Life, ſuc- 
ceeded the deſire of Pleaſurt, whereunto Seneca Natu- 
Wine was ſubſervient; and thence aroſe un- ralium. 3. in 
lawful Loves, but by that mare general Vice Jie 
Ambition, Concord was chiefly broken, after 
which Men parted afunder, and ſeverally/ 
poſſeſſed ſeveral parts of che earth; yet al- 
texwards there remained amongſt Nei 
a communion not of cattle, but of Paſtures; 
becauſe in the ſmall number of Men, ſo great | 
was the Latitude of Land, that without any M? FA ro 


icommodiry ir might ſuffice 10 the uſes of . 


many, until the number of Men, ſo of Cat- 8 2 init 
3 $8 | tle erat. 


55 | Ge ast 
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tile increaſing, Lands every where began to 
be divided; not among Nations as before, 

but among Families; an inſtance of which 

uwe have hourly before our Eyes in thoſe vaſt 
immenſities that are daily appropriating and 

planting in America: From hence we learn 

what was the cauſe for which Men departed 

from the primitive - communion of things, 

firſt of moveables, and then of immoveables 

alſo; to wit, becauſe when not content to 

feed upon that which grew of itſelf, and the 

Earth ſingly brought forth, to dwell in Caves, 

10 go naked, or clad with rinds of Trees, or 

ins of Beaſts ;, they had choſen a more exqui- 

ſite kind of Life, there was need of Induftry, 

and uſing of Art in thoſe matters, which 

they ſhould give themſelves up to; ſo like- 

wiſe from hence we learn, that Men not con- 

Bodin. lib. 3. tent to live in that innocent ftate of commu- 
ww 7 nity, how things went into Property, not 
only by the act of the Mind (for they could 

Gretius deMa-.not know the thoughts of one another, what 
(leres ech every one would have to be his own, that 
” | they might abſtain from it, and many might 
deſire the ſame thing) but by a certain Cove- 

nant; either expreſs as by diviſion; or facit 

aus by occupation: For ſo ſoon as Communion 
dauid not pleaſe them, and "diviſion was not 
made, it qught to be ſuppoſed an agreement 
amongſt all, that every one ſhould have pro- 

* Cie. Mie. 1. per to himſelf what he ſeized on, for every 
Addendum i” ane might prefer himſelf before another, in gel- 
ud Duintilia- ,, 2 hy; if Tak 

ni; & bc con- ling thoſe things uſeful for the accommodating of 
ditio e, ut human Life, Nature not being repugnant” to 


a 


quicquid in u-the ſame. 41 10 H e. | 

CE, t, ; PP Fee Tos 8 A en | * 

um fit habentis, * guie paid jure poſſredetur, injuria aufertur. Ma- 

crobius Saturn. l. 3. c. iI2xꝛ N 
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IV. And though Property may ſeem. to _ 
have ſwallowed up all that right which aroſfſe 
from the common ſtate of things, yet that is 
not ſo; for in the Law of Dominion, extreme 
neceſſities ſeem excepted. Hence it is that in 
Navigation, if at any time Victuals fail, 
what every one hath, ought to be brought 
forth for the common uſe : And fo in a Fire, 

I may pull down or blow up my Neighbour's 

Houle to fave mine; deſtroy the Suburbs, to 

raiſe Lines or Forts to preſerve the City 

thereby; dig in any Man's Ground for Salt Leg. 2. 5. cu 
Petre, cut in pieces the Tackling or Nets u Das 
1 upon which my Ship is driven, Pu cannot — 8. * cage of 
3 be diſintangled by other means: All which & 9,4 ce 
are not introduced neither by the Civil Law, D. incend. Leg.. 
nor the Municipal Laws of Countries, but S 

are expounded by them, with their proper r 7 


a ad l. Aguilam. 
diverſities. | 12. Ed. z. tit 
| aiftrey. 170. 11. H. 7. 5. Reniger & Fogaſſa, Plowden fol. 1. 70 
72 10. Coke 3 Inſtit. fol. 83. 5 
V. Nor is Property ſo far inſtated in Man, Bald. lib. 32 


but the ſame may again be diveſted by ſuch “ 797% * 


means as ſtand with the Law of Nature and naw have 


+ Nations; and firſt by War, the Cauſes of been of opi- | . 
which are aſſigned to be three, Defence, Re- nion, that "6. % 


| ; | by the Laws 

_ covery, and Revenge. Sy Ie 
one may take Arms to abate the growing Power of his Neighbours. 
Sed ut vim pati poſſe ad vim inferendam Jus tribuat, ab omni equitatts 
ratione abhorret : But that a poſſibility of ſuffering Force, ſhould 
give a right of offering of Force, this is far from all Equity, ſays 
the excellent Grotius, lib. 2. cap. I. ſeck. 27. Ralegh's Hiſtory of the 
World, p. 678. Grot. de jure belli & pacis, I. 3. c. 6. Seck. 11, 12, 
13 14. 5 


But then ſuch War muſt be juſt, and he 
that undertakes it muſt be a Scvereign: The 
juſt cauſes to make a War are our Prince's 
or Country's defence, and that of our Al- 
lies, the Satisfaction of our Injuries, or 
B 3 theirs; 


il 
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theirs; our juſt Pretenſions to an Eſtate or 
Right; Divines have added another, not 
only the Defence of Religion, but its Ad- 
vancement and Propagation, by the way of 
Arms, and fome the extirpation and rooting 
up a contrary. Certainly War is too rough 
2 Hand, too bad a Means, to plant Piety ; 
Sicut non Martyrem pena, fic nec fortem pug- 
Raligh, 680. na, ſed cauſa, As it is not the puniſhment 
that makes the Martyr, ſo it is not fighting 
that declares a valiant Man, but fighting in a 
juſt cauſe; in which whoſo ſhall reſolvedly 
end his Life valiantly, in reſpect of the cauſe, 
that is, in the Defence of his Prince, Reh- 
gion, or Country, ought to be numbered among 
the Marty rs of God. | 
VI. Publick War is either Solemn by the 
Laws of Nations, or elſe leſs Solemny. What 
we here call Solemn is commonly called Juſt, 
in the fame ſenſe as a juſt Teſtament is op- 
Ita inter cives poſed to Codicils, not that it is not lauful for 5 
erant guedam him that pleaſes to make Codicils, but be- 


von jufta, non cauſe 2 Solemn Teſtament hath by the Civil 
juſti liberi. Law fome peculiar effects; and this differ- 

Faul. Sent. lib. ence is worth Obſervation, ſeeing many miſ- 
2. 44%. 19. underſtanding the Word juſt conceive all 
9 — Wars to be condemned as unjuſt and un- 


lawful, whereunto this appellation of Juſt is 


For the more not reeable 
clear under- 288 ; 


nung of | VI. That 


>. Bl bs the foregoing Section, we think it may be of uſe to abſtract Lord 

Chief Juſtice Hal''s ſenſe of this matter as follows, — Our Wars 
with foreign Countries have been either ſpecial or general : 1. Spe- 
cial, uſually called Margue or Repriſal, and theſe either * | 
z. e. granted to ſome particular Perſons on particular Occaſions to 
right themſelves, vid. Srat. 2. H. 5, 7. Or, 2. general Marque or 
Repriſal, Which theugb it hath the effect of a War, yet differs in 
theſe two inſtances ; 1. regularly no. Perſon may by aggreſſion take 
the Ship or Goods of the adverſe Party, without a Commiſſion ; 2. 
the two Nations are not therefore in a perfect State of 3 l 

| thoug 
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times theſe general Repriſals grow into a formed War. 


the Durch War 1664. Hale's Hit. Pl. Cr. 162. 


7 


though they mutually take from each other as Enemies; and many 


Such was 


A general War is either ſolemnly denounced, or not ſolemnly de- 
nounced ; the former when War is ſolemnly declared or proclaimed 
by our King againft another State. Such was the Durch War 1671, 
(and the late War with Spain.) An unſolemn War is when two 
Nations flip into a War without any ſolemnity ; and ordinarily hap- 
peneth among us. Again, if a foreign Prince invades our Coaſts, 
or ſets upon the King's Navy at Sea, N a real, though not 

e 


a ſolemn, War may, and hath formerly ari 


Such was the Spa-_ 


11 Invaſion in 1588. So that a State of War may be between two 


Kingdoms without any Proclamation or Indiction thereof, or oth 


matter of Record to prove it. dem 164. | 

VII. That War, according to the Law of 
Nations, may be Solemn, two things are 
requiſite : Firſt, That it be waged on both 
fides by his Authority who hath the higheſt 
Power in the Commonwealth. Secondly, 


That certain Rights be uſed (of which we 2 


ſhall ſpeak in due place) one of theſe with- 
out the other (becauſe they are both requir- 


ed) doth not fuffice. Publick War leſs So- 
lemn may want thoſe Rites, and be waged 


ainſt private Perſons, and have for the 
againft pri 


| Author any Magiſtrate. And according to 


"rhe opinion of moſt Civilians, if the matter 


be confidered without Civil Laws, it ſeem- 


eth that every Magiſtrate hath right to wage 


War, as for the defence of the People com- 
mitted to his Charge, ſo for the Exerciſe of 
Juriſdickion, if he be oppoſed by Force: But 
becauſe by War the whole Commonwealth is 


endangered; therefore by the Laws of all 


Nations that -War be not undertaken with- 
out the Authority of him whoſe Power inthe 
Commonwealth is the higheſt, there is ex- 


9 


tant ſuch a Law of Plato's, and in the Ro- . A Leg. l. 3. 
man Law it is called Treaſon in him who, D. ad leg. Jul. 
without the Command of the Prince, hath 2. 


B 4 waged 
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waged War, or liſted Soldiers, or raiſed an 

Army; in the Cornelian Law brought in by 

Fol. g. Le Rey L. Cornelius Sylla it was, without the Command 
doit de droit Of the People; in Fuſtinian's Code 1s extant a 
aver & de- Conſtitution of Valentinian and Valens, None 
fender ſon have leave to take any Arms without our know- 
22 „0g, ledge and direction. And my Lord Coke in 
„F. N. B. 11g. his Third Inſtitutes obſerves, That by the 
a. Common Law of this Realm it was High- 
* See 1 Hale's Treaſon * to levy War without Authority 
Hs 8 Eg, from the King, for to him it belongeth on- 
4.4 (4 gant of ly And the Reaſon why it ſhould be ſo 
Chez. 14. for ſubjected is, becauſe that natural Order for 
much good preſerving of peace among Men requires 
* pur that an Authority and Council in under- 
be a levying taking of War ſhould remain in Princes. 


War againſt the King, by the Statute ; and it muſt be in his Realm. 
Therefore private Quarrels, tho“ carried on more guerrino among the 
great Men, did not amount to the levying of War. 


The Realm of Englaud comprehends the narrow Seas. Idem. p. 154. 


VIII. But as all Laws muſt be interpreted 
by Equity, ſo muſt this Law; and therefore 
there is no Queſtion but that *tis lawful for 
one having Juriſdiction, by force of thoſe 
which we call a peaceable Guard or Power, 
viz. Conſtable, Serjeants, Watchmen, Sc. 
to conſtrain a few diſobedient Perſons as oft 
as there's no need of greater Power to that 
purpoſe, and no imminent danger to the 
Commonwealth. Again, if it be ſo preſent 
a danger, that time will not admit of Con- 
ſultation with him who hath Supreme Power, 
here alſo neceſſity affordeth another Excep- 
tion; and therefore in Garriſons, if the 
Townſmen ſhould endeavour to fall over to 
an Enemy, they may be dealt withal as Ene- 
mies by the Governor of the Garriſon,” and 
by that Right L. Pinarius, Governor of 
Enna, a Garriſon in Sicily, having informa- 

tion 
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tion that the Townſmen were falling off to 


the Carthaginians, making ſlaughter of them 
kept the Town: And the reaſon why ſuch 


extraordinary Force is called War, is, for 


that the ſame is commenced by the right of 

the Magiſtrate, in which caſe the War is 
ſuppoſed to be made by the higheſt Power, 

becauſe every one is judged Author of that 
which he giveth another Commiſſion to doß/; 
beſides the univerſal reaſon which warrants 

the act, requires that all Dangers, Rebel- 

lions, and Inſurrections be vithſtood and 


checkt in the very bud, and tho' this is Our Agile 


called War, yet this ſtrictly is not properly would be un- 


War, tho” the parties who ſuppreſs or puniſh 4rſtood here 
are 1mpune. | 


of Wa. with- 


| in the Realm. 
But War ſolemn or unſolemn with Enemies out of the Realm, are 


both equally War. See 1. Hale's Hiſt. 163. ſhewed above, Seck. 6. 
IX. But War properly by the Laws of 
this Realm or Solemn, is, when the Courts of | 


Juſtice are ſhut up, and the Judges and Mi- 


niſters of the ſame cannot protect Men trom 
violence, nor diſtribute Juſtice : So when by 

Invaſion, , Inſurrefion, Rebellion, or the like, 

the. current of Juſtice is ſtopt and ſhut up, 

Et filent leges inter arma, then it is faid to 14 Ed. 3. tit. 
be time of War, and the Trial of this is by Sire facias 


Records and Judges of the Courts of Juſ- [724 * 


\ bra timer and the 
tice, and not by a Jury. So likewiſe War Earl e 


by the Laws of England is when the King's cafer. 
Standard and Hoſt enter the Realm of an- 


other Prince or State, and hath been there 


by the ſpace of Forty Days, for till then Tris. 7 Ed. 3. 
the War is not properly ſaid to be begun. el. 29. 


X. Wars, though undertaken by publick Gree. de jure 27! U ol. 


Authority, muſt have the Effects of Law, belli et pe. lib. 


that is, there muſt be a Ju cauſe for the * © 1+ 81. 


undertaking the ſame; ſo that Alexander, 


for 
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for that without cauſe he warred upon the 

Perfians and other Nations, 1s by the Scy- 

Seneca de bent- thians in Curtius and by Seneca too deſerved- 
ice 1. c. 13. Jy called a Robber. For take away Juſtice, 
| and what are Kingdoms but great Robberies? 
Therefore the juſt cauſe of taking Arms 

muſt be the Iniquity, or, as we underſtand 

it, the Injury of the adverſe Party, accord- 

| ing to the Words uſed in the antient Denun- 
Ege vos te- Ciation of the Roman Heralds, J call you 
flor, Papulam 20 witneſs, that People is unjuſt, and doth not 
oo, wee ins perform what is Right. Now that is unjuſt 
perfokvere. Which hath a neceſſary repugnance to the 
| rational and focial nature. Now amongſt the 
firſt principles of Nature there is nothing ne- 

ceſſarily repugnant to War, there is much in 

favour of 1t; for the end of War, the con- 

ſervation of Life and Members, and the 

| keeping or acquiring of things uſeful unto 

ife is moſt agreeable unto thoſe Principles : 

And if need be, to uſe Force to that pur- 

ſe is not diſagreeable, ſince every thing 

ath by the Gift of Nature ſtrength, to the 

end it may be able to defend and help it- 

felf, and therefore be is by Nature fitted for 

Peace and War; though coming into the World 

unarmed, yet he hath a Hand fit 10 provide 

and handle Arms. Moreover right Reaſon 

and the Nature of Society inhibits not all 

Force, but what is repugnant to Society, 

that is, which depriveth another of his Right; 

for the end of Society is, that by mutual Aid 

every one may enjoy his own. And this 

were fo, although the Dominion and Pro- 

priety of Poſſeſſions had not been intro- 

duced; for Life, Members, Liberty would 

yet be proper to every one, and therefore 

could not without Injury be invaded , by 

another, 
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another, and to make uſe of what is com- 
mon, and to ſpend as much as may ſuffice 
Nature, would be the right of the occupant, 
which right none without Injury could take 
away: And that 1s made evident, ſince by 
Law and Uſe, Dominion 1s eſtabliſhed, and 
that appears by the Orator, U, unumquod- TyllyOffc.3. 
que membrum ſenſum ſuum haberet, ut poſſe pu- 
taret ſe valere ſi proximi membri valetudinem ad 
ſe traduxiſſet debilitari & interrire totum cor- 
pus neceſſe eft : And applying that, ſays, So if 
every one of us ſnatth unto himſelf the commodi- 
ties of other Men, and draw away from every 


= one what he can 10 advantage himſelf, human 


Society cannot ſtand, Nature gives leave to every 
man, in the acquiſition of things uſeful, to ſup- 
ply himſelf before another : But by the Spoils 
of another to increaſe his own Store, that Na- 
ture dogh not permit. It is not then againſt 
Society to provide for one's ſelf, ſo that ano- 
ther's right be not diminiſhed ; nor is that 
violence unjuſt which doth not violate tze 
Right of another. Of the two kinds, Conn 
tention by debate and by force, the one agree- : 
ing to Men, the other more becoming Beats, 
we muſt fly unto the latter when the former 
would not ſerve. The incomparable Ulpian . 1. 7 ys 
ſays, Caſſius writes that it is by Nature lawful 328 dae 
' to repel Force by Force, and Arms by Arms. And ma. a. 

this is further proved out of Sacred Hiſtory ; 
for when Abrabam having armed his Servants 
and Friends, purſued the four Kings that 
ſpoiled Sodom, and returned with Victory and 
Spoil of the Enemy, God by his Prieſt Mel- 
chiſedeck approved his Action, Bleſſed be the Gen. xiv. 18. 


moſt Higb God, ſaid Melchifedeck, who hath 
delivered thine Enemies into thine Hand. Abra- 
ham, as appears by the Story, had taken 

Arms 
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Inſtit. Cyri. 


Or SHIPS or WAR. Book I. 


Arms without any ſpecial Commiſſion from 
God; therefore the Law of Nature was his 


Warrant, whoſe Wiſdom was no leſs eminent 


than his Sanctity; nay, God himſelf hath pre- 
{cribed to his People general and perpetual 
Laws of waging War, thereby ſhewing that 


Wars may be juſt, even without his ſpecial 


Mandate ; for he doth plainly diſtinguiſh the 
Cauſe of the ſeven Nations (in which God 
gave a ſpecial Mandate for the deſtroying of 


them, which is properly called the Wars of 


God, and not of human Counſel) from the 
Cauſe of other People, and preſcribing no- 
thing about the juſt Cauſes of entering into 
War, thereby ſhews them to be manifeſt 
enough by the Light of Nature, as the cauſe 
of the defending of the Frontiers in the Wars 
of Fephtha againſt the Ammonites, and the 
cauſe of Embaſſadors violated in the Wars of 
David againſt the ſame People. 


XII. By the Law of Nature, in War thoſe 
things are acquired to us, which are either 


equal to that, which being due unto us, we 
cannot otherwiſe obtain, or elſe is ſuch a 
mark as does infer Damage to the guilty 


party by a fit meaſure of Puniſhment ; and 


by the Laws of Nations, not only he that 
wages War on a juſt Cauſe, but every one in 
ſoiemn War, and without end and meaſure, 
is Maſter of all he taketh from the Enemy in 
that Senſe, that by all Nations, both himſelf 


and they that have Title from him, are to 


be maintained in the Poſſeſſion of them; 
which as to external Effect we may call Domi- 


Kenoph. 5. de nion; Cyrus, in Aenophon, it is an everlaſting 


Law among Men, that the Enemies City being 
taken, their Goods and Money ſhould be the Con- 
querors ; for the Law in that matter is a com- 
5 - mon 


N 7 


- terwards in Battle, gained the Captors a Pro- Lc 79-. © 
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mon Agreement, whereby the things taken Ariſt. 1. Polit. 
in War become the Takers. From the E ne- 
my are judged to be taken away thoſe things 
alſo which are taken away from the Subjects 
of the Enemy, and Goods ſo taken, cannot 
by the Law of Nations be properly ſaid ta- Hxju/modi res 
ken, but when the ſame are out of all prob a- „ — 
die hopes of recovery, that is, as Pomponius intelligitur, 
obſerves, brought within the bounds or guards per B. per 
f the Enemy; For, ſays he; ſuch is a Perſon Pempening 1 
taken in War, whom the Enemies have taten . _ $7quis 
out of our, and brought within their Guards, ſervum in par. 
for till then be remains a Citizen. And as the 4% cape. & 
Law of Nations is the ſame reaſon of a Man, 2% 


ſo likewiſe of a thing; and therefore Goods 


and Merchandize are properly ſaid to be the 
Captor's, when they are carried Infra Pre- 
dia of that Prince or State, by whoſe Sub- 


jects the ſame were taken, or into the Fleet, or 1. Halꝰs Hy. 


taken away, the Defendant pleaded that he 


into a Haven, or ſome other place where the Pl. Cr. p. 163. 
Navy of the Enemy rides: For then it is that 

the recovery ſeems to be paſt all hope. And 

therefore the common Law of this Realm calls 

ſuch a taking a Legalis Captio in Fare Belli, 2 R. 3. fol. 3. 
and in 7 R. 2. an Action of Treſpaſs was? 9 ee 
brought for a Ship, and certain Merchandize 21. = I 
did take them in /e haut Mere ou les Normans 

queut ſont Enemies le Roy: And it was ad- 1 1. 
Judged that the ſame Plea was good. And, 2 
in the year 1610, a Merchant had a Ship and 
Merchandize taken by a Spaniard, being an 
Enemy; a Month after a Merchant Man, 6:50 20 
with a Ship called The little Richard, retakes M. 8. Jac. B. 
her from the Spamard: It was adjudged, that 5 A. % 
ſuch a poſſeſſion of the Enemy, diveſted the 4. 14. e. 
Owner of his intereſt, and the retaking af - £4. 3. 16, 17. 


N 
29902 
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XIII. *Tis true, the Civilians do hold, 

That it is not every Poſſeſſion that qualifies 

ſuch a Caption, and makes it become the 

1 Hales Hit. Captor's; but a firm poſſeſſion (that is) 
Pl. Cr. p. 163. when the Prize doth perno#are with the E- 
nemy, or remain in his poſſeſſion by the ſpace 
® Confulatu Of 24 Hours; but as this is a new Law, 
Maris, c. 283. ſo it is conceived to be againſt the antient 


r Judgments of the Civil Law, as well as the 


i. 13. art. modern Practice of common Law: For the 


24. Party in the antient Precedents dath nat 
4 ra mention by his Plea, that the Prize did per- 
71 * an mfare with the Enemy, but generally, that 
5 the fame was gained by Battle of the Enemy. 
XIV. This 7 of changing of Dominion 

or Property by force of Arms, is ſo odious, 

that in the taking of Goods, if by any poſſi- 

bility the right Owners may have reſtitution, 
the lame hath been done. And although a 
larger time than 24 Hours happens between 
the capture and recapture, and ſo it may | 
pernofare with the Captor, yet reſtitution may 

be made; and therefore if one Enemy takes 

the Ship and Merchandize of another Enemy, 
and brings her into the Ports or Havens of a 
Neuter Nation, the Owners may ſeize her, and 
the Admiral of that Neuter Nation may in 
ſome caſes reſtore the Ship and Goods to their 
(a) Res gue in- Owners, and the Perſons captive to their 
tra prefidia former liberty; the reaſon is, for that the ſame 
Perductæ non- ought to have been brought infra Praſdia 
deal ab Saft. (a] of that Prince or State by whoſe Subject 

* occupatæ, De Was, 6 


| Dominumncn | A Dunkinkor- having feized a Frenchmams 


muldrunt ex Veſſel, ſuper altum Mare, fold the ſame with 
Gratins de jure her lading at Weymouth; whither it had been 
Halli ar Pacis, driven before ſhe was brought infra Profid. 
309. 4-16. Dom. Reg. Hiſpaniz : The Frenchman coming 
IP hw 
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into Port, there claims the benefit of the 

Laws of Nations, the King of England be- 

ing then in amity with both their Princes, 

and that reſtitution be made; in which caſe 5 
it was reſolved by all the Judges, (b) That (b) March, 
if there be a Capiion by Letters of Marque 110. 

or Piracy, and the Veſſel and Goods are not 
brought infra Præſidia of that Prince or 

State, by whoſe Subject the ſame was taken, 

the ſame will not diveſt the Property out of 

the Owner; with this agrees the Law Civil, 

and reſtitution may be made. For this is 

not an abſolute property immediately veſted 

in the Captor upon the taking; but a condi- 

tional property to anſwer the original Debt 


or Damage, which cannot be done without 


a judicial Adjudication, the opportunity ß . 
which he hath loſt by bringing the Prize into Per lg. Lber- 
the Country of another Prince: For, as to n & de l. 
private War, their Countries are as an? 
A WA | 
XV. But if the Ships of War of Nations Se Chap. . 


in enmity meet at Sea, and there be a caption, S. xix. 


if there be that which is called 4 frm poſſeſſion, 

the Neuter Nation cannot re-deliver or make 

reſtitution of the thing ſo acquired: And ſo 5 

it was adjudged, where Samuel Pellagii, with a 1 Ro. Rep. 175: 
28. 


Ship of War of the Emperor of Morocco, took B. eres. 


a Spaniſo Ship, and brought the ſame into ER — 


England, that he could no ways be queſtioned Repriſal a- 

for the ſame criminaliter, or reſtitution: to be gainſt a Nati- 
made civiliter; for that the King of Spain ata weʒt 
and the Morocco Emperor were Enemies, and eke = 
the King of England in Amity with both, States ; nor 
and that ſuch a caption is not called Spoliatio, can they be 
ſed legalis captio, in which there can be no fad to be at 
reſtitution made, upon neither of the Statutes 1 


ol. 13. 
of 31 H. 6. cap. 4. or 27 Ed. 3. cap. 13. Na — Le 
| a . « | | = 


D. AR 
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Concilio fo in he that will ſue to have reſtitution in E ngland 


Camera Stella- 


rum Michael. 


2 R 3. fol. 2. A. 


"of þ 
8 


for Goods taken at Sea, muſt prove, That 
the Sovereign of the Party was in amity with 
the King of England. Secondly, That he that 


tool the Goods,” his Prince was at the time of 


the taking in amily with the Sovereign of him 


whoſe Goods were taten. For if he which 
took them, was in enmity with the Sovereign 


7 E. 4. 14. 
13 E. 4-9. 
22 E. 3. fol. 
23. 2 R. 3. 
fol. 2. 


of him whoſe Goods were taken, then the 
ſame will not amount unto a depredation or 
robbery, but a lawful taking, as every Enemy 
might take of another. 

A Spaniſh Merchant, before the King and 
his Council, in Camera Scaccarii, brought a 
Bill againſt divers Engliſpmen, wherein ſetting 
forth uod depredatus & ſpoliatus fuit, upon 


the Sea, juxta partes Britanniæ per quendam 


Virum Bellicoſum de Britannia, de quadam Navi, 
and of divers Merchandizes therein, which 
were brought into England, and came. into 


the Hands of divers Engliſbmen, naming them, 


27 E. 3. e. 13 · 
31 H. 6. c. 4. 
3 Bul. 28. 

1 Ro. Rep. 175. 


and ſo prayed proceſs againſt them; who 
came in, and pleaded, that in regard this 
depredation was done by a Stranger, and not 
by the Subjects of the King of England, they 
ought not to anſwer. It was there reſolved, 
Quod qui ſquis extraneus, who brings his Bill 
upon this Statute to have reſtitution, debet 
probare quod tempore captionis fuit de amicitia 


Domini Regis; and alſo, quod ipſe qui eum 
_ ceperit; & ſpoliavit, fuit etiam ſub obedientia 
Regis, vel de amicitia Domini Regis, five Prin- 
cipis quærentis, tempore ſpoliationis, & non Ini- 


micus Domini Regis, ſive Principis querentis : 


 Quia fi fuerit inimicus, & fic ceperit bona, tunc 


S alterum. 


non fuit ſpoliatio, nec depredatio, ſed legalis 


_ captio, prout quilibet inimicus capit ſuper unum 


But 


W 


| \ hurting ceaſeth. The Cart baginian Fleet was Sir Walter 
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But if the King of England is in enmity Huju/modi res c f 
/ with the States of Holland, and one of their?“ 4% cpi, 
. x FT. | quam recepta 
Ships of War takes a Merchant-Man of the 5,1... - 
King of England's, and afterwards another per D. Leg. 
Ship of War of N meets the Datchman Pompenius, & 
and his Prize, and in aperto prelio, regains 1 HE 
. | 1 o Par. 5 quis 
the Prize, there reſtitution is commonly made, 5, ven in pr. 
the Owners paying the Salvage: So where the Cab. & pot. 
Prize is recovered by a Friend in amity, or 
comes into his Ports, reſtitution is likewiſe 
made; but when ſuch Goods become a law- 
ful and juſt prize to the Captor, then ſhould 
the Admiral have a tenth part; following the Per Leg. pef- 
religious example of Abrabam, after his 2 TN 
Victory over the five Kings. | ch os of TY 
Boyce & Cole, wer/. Claxton, Hill. 26, & 27 Car. 2. in B. R. Reſti- 
tution made formerly by a Freneh-Man, who had regained an Eng- 
4ifp Prize out of the Hands of a Dutch Man of War. 


”- 


-, þ 2 7 TN . | 


XVI He that is an Enemy, may every 
| where be aſſaulted, according to the Laws of | 
Nations. Enemies may therefore be attacked 5 
or ſlain on our Ground, on our Enemies, or 
on the Sea; but to aſſault, kill, or ſpoil him 
in a Haven or peaceable Port, is not lawful ; 
but that proceeds not from their Perſons, but 
from his right that hath Empire there, for 
Civil Societies have provided that no force be 
uſed in their Countries againſt Men, but that 
of Law, and where that is open the right of 8 
at Anchor, in Syphax Port, who at that time Raleigh, l. 3. 
was at Peace with the Romans and Carthagi- © 3. 9 7. 
mans; Scipio unawares fell into the ſame 
Haven, the Cartbaginian Fleet being the | | 
ſtronger, might eaſily have deſtroyed the 1 
Roman,; but yet they durſt not fight them. 2 
The like did the Venetian, who hindered the 
Greeks from aſſaulting the Turkiſh Fleet, who 
Fg „ rid 
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rid at Anchor in a Haven, then under the 
Government of that Republick; ſo when the 
Venetian and Turkiſh Fleet met at Tunis, 
though that very Port acknowledges the Or- 
toman Emperor; yet in regard they are in 
the nature of a Free Port to themſelves, and 
thoſe that come there, they would provide 
for the een of the ſame, and interdicted 
any hoſtile attempt to be made there. 
The Corſairs having been in the Gulpb. 
ut into the Port of Vatlona, which is ſub- 
ject to the Turk; whereupon Capello, Pro- 
veditor- General for the Venetiau, and Cap- 
Hiſtory of the > LAN of the Gulph, having notice of the 
e of ſame, made into the Port; and though the 
1638. and) Ottoman Port had by Treaty permitted the 
447- Lenelian to purſue the Pirates in all Places, 
| and forbad their Commanders to protect or 
ſhew them any Favour, yet the Caſtle in- 
terdicted, and forbad the Venetian General 
with Cannon to attack them; for it was 
nevertheleſs intended by the Treaty that the 
Peace of Ports muſt be preſer ven. 
And the ſame Republic. having War with 
thoſe of Genoa, met, at Tyre, Reinerius Zenus 
Duke of Venice with the united Power of the 
Venetians and Piſans, counting no fewer Num- 
Fulle”s Holy ber than 74 Veſſels well provided, and would 
War, l. + © have engaged in the very Haven, but were 
4: there interdicted by the Governor; but yet 
with this Proviſo, that if by conſent they 
would go out of the Protection of the Port, 
and at. open Sea decide the cauſe, they had 
then freedom: And accordingly they failed 
forth and engaged. The like not = ſince 
happened between Cornelius de Wit, Com- 
mander of a Ship of War of the States Gene- 
ral, and Captain Harman, Commander of 
one 
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one of His Majeſty's Frigates at Cales, a 
Challenge being made in that Port by the 
firſt, and as briſkly accepted by the latter, 
but both were interdicted the execution of 
the ſame in the Port, but out of the protection 
of the ſame they might decide the Queſtion, . 4». 
the which they did to the no ſmall Fame 672. 
of the laſt ; for in that diſpute, of 380 Men 
then aboard the States Man of War, there 
were ſcarce 100. whole Men in her, and 
Harman having entered and taken her, brought 
her at his ſterg in Triumph to the Port 
again. * ee . 
But they of Hamburgh were not ſo kind 
to the Eugliſb, when the Dutch Fleet fell into | 
their Road, where rid at the ſame time ſome An 1665, 
Engliſh Merchant-Men, whom they aſſaulted, _ Bod 
took, burnt, and ſpoiled ; for which Action, . Y 
and not preſerving the Peace of their Port, 
they were by the Law of Nations adjudged 
= to anſwer the damage, and I think have paid 
moſt or all of it ſince. But Enemies in their 
own Ports may be affaulted, burnt, or de- Thi; js 7 
ſtroyed by the Laws of Arms. | Belli, & in 
. e Republica 
maxime conſer vanda ſunt Jura Belli. Reg. fol. 129. Arreſt fact ſuper 


bonis Mercator. alienig. | 
XVII. If the Ships of any Nation happen 
to arrive in any of the King of England's 2 0 
Ports, and afterwards, and before their de- 13.3.4 pony 
parture, a War breaks out, they may be ſe- Sed. 12. 
cured, privileged without harm of Body or Some of old 
| Goods; but under this limitation, till it be Ssbeldtha— 
| | known to the King, how the Prince or Re- Ie. 
publick of thoſe, whoſe Subjects the Parties or tempore bel 
are, have uſed and treated thoſe of our Nation li ut colat, com- 
i #heir Ports. But if any ſhould be fo bold 27, 9rgue 
. as to viſit our Ports after a War is begun, 2 * 
4 0 they are to be dealt with as Enemies. l. 58. 
3 | C 2 XVIII. By 


ita , 


7 


Sa 
tt 
Rte 
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bot FN A „ XVIII. By the Laws of Nations generally 


all things are the Captor's which he takes 

from his Enemy, or which his Enemies gained 

from another by Force of Arms ; ſo likewiſe 

all thoſe Goods that he ſhall find in his Ene- 
nis cuſtody: But then it muſt be apparently 
manifeſt, and evidently proved, that it is really 

the Enemies; for if an Engliſb- Man ſhould 

have Goods in the cuſtody of a Dutch Factor 

at Cales, and a War ſhould break out be- 

tween that Prince and that Republick, yet 

are not the Goods of the Engli/ſh-Man ſubjecc 

to the ſeizure of the Spaniard, it being appa- 

Conſul. Marit. rent, that the Owner is not a Subject of their 

0. 273 Enemies: So likewiſe if the Goods of Friends 

+ '* -. are found in the Ships of Enemies, this does 
not 7p/o facto ſubject the ſame to be prize by 

the Laws of Nations ; though it be a violent 
preſumption, and may juſtly bear a lega 

examination, till which there may be a ſe- 

Heſti: fit ille; caring of the prize, till adjudication ſhall 


= 29 paſs. So on the other hand, if the Ships of 


1 Junt Let him Friends ſhall be freighted out to carry the 


be our Ene- Goods of Enemies, this may ſubject them to 
my, and they be prize, eſpecially if the Goods ſhall be 


that are with- 


in bis Guards laden aboard by the conſent or privity of the 


Liw. lib. 37, Maſter or Skipper; though in France they 
N alibi paſſim. have ſubjected and involved the innocent 
with the nocent, and made both of them 

prize. In the late Flemiſh Wars with Eng- 

land, the Oſtenders became obſequiouſly ſer- 

viceable with their Ships to the Traffick and 
Commerce of both Nations. Memorable was 

the Action, when the War was between the 

Ry two Republicks, Yenice and Genoa, the Grecian 
«Greer. lib. 9. Ships being then employed, (as thoſe of Oſtend) 
e were ſearched, and the Enemies pulled out, but 
no other. matter done: However it is moſt 


wo 
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certain, let the Commiſſion or Protefion of 

ſuch Ships be what they will, if Men will 

venture to trade under ſuch a Cloak, it be- 

hoves them, that the Skipper and his Crew 

be entirely ignorant; for it is his action that 

will go far in the freeing, or making abſo- 

lute the Prize, and Goods fo made prize, 

the property is immediately gone and changed, 

be the Owner who he will, he never can 

claim the ſame; for the Laws of Nations 

made the Enemies firſt Maſters by External Do- 

minion, and then by Conqueſt gave the property 

to the Captor : Following that Judgment of 

the Romans, I bat ſoever they got of their Ene- 

mies by Valour, they would tranſmit to their Romaninos hy 


Poſterity by Right. | | neſtiſſimas eas 


| | atque juſti/ſi- 
mas credimus poſſeſſiones guas Belli Lege captas habemus; neque verò in- 
duci poſſimus ut ſtulta facilitate deleamus virtutis monumenta, fi eas illis 
raddamus, quibus ſemel perierunt : Imo vero tales poſſeſſiones, non tantum- 
cum his qui nunc vivunt civibus noſtris communicandas ; ſed & poſteris 
relinguendas cenſemus : Tantum abeſt» ut parta relinguendo in nos ipſos ea 
conſtituamus, que in Hoſtes conftitui ſolent : Titus Largus his opinion in 
the Senate of Reſtitution : We Romans believe thoſe poſſeſſions to be 


moſt honourable and juſt, which we have taken by the Law of War ; 


nor can we be induced by a fooliſh Facility to part with the Monu- 
ments of our Valour, and reſtore them to thoſe that were' not able 
to keep them; nor do we judge ſuch poſſeſſions to be communicated. 
only to our Country-Men now living, but to be left to our Poſterity. 


So far are we from relinquiſhing what we have got, and dealing with 


ourſelves, as if we were our own Enemies. De Veij idem in Romulo 
narrat Plutarchus. 


XIX. *Tis not againſt Nature to ſpoil the Bip: 5 


Goods of him, whom it is lawful to kill; and ©79% d jun 


by the Laws of Nations it is permitted that roots _ 
the Goods of Enemies may be as well ſpoiled 5. 1. 


as taken; and Polibius obſerves, That all 
things of the Enemies may be ſpoiled, their 


Ships, Goods, Forts, c. 


XX. And though it may happen ſome- Deu cnc b40 


times, that a War may break out, and there 


9 „ 7 / fe. e ſhould a 


77 of, 
11 


9 25 


Pl. Cr. p. i 
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may be no publick denouncing or proclaim- 
ing the Home „that if a Friend or Neuter 

iſt an Enemy with Coptraband Goods, 

Owen, 45. that is, Arms, Fc. whether upon ſuch a cap- 

but guære of tion the Goods may be made prize ; the re- 

the Cale. | ſolution of which will depend on theſe Con- 
ſiderations. I EF: 

_ Firſt, By natural Law, where either force 

offered, is repelled, or puniſhment exacted of one 

that hath offended, and is denied, there needs 
no denunciation; for Princes are not to ſtand 
debating with Words and Arguments, being 
injured beyond Words: For War undertaken 
to reſiſt violence, is proclaimed not by an Herald, 
but by Nature : For it is no more than the 
invading of one for another, or taking of the 

Goods of the Debtor, to anſwer the Credi- 
tor's damage. - 

Secondly, Interpellation. is introduced by 
the Laws of Nations, whereby Princes or 
Republics having received injuries, may ap- 
parently ſnew that they had no other way to 

| recover their own, or that which is due to 

Vid. Marig- them : for ſuch Interpellation following after 

agent 4. an injuries committed, conſtitutes that Prince 

75 - a or State in a fault ht ſhall not render ſati/- 


Grotius, lib.z. 
cap. 3. Fs 2, 3» 


Denunciation Thirdly, Admitting that Interpellation hath 
is either con- gone, and ſatisfaction hath been required for 
ditionate or the damage, and no ſatisfactory return hath 
pure: Condi- . s . e 

tionate where been made, whether then the Ships or Ter- 
it is joined ritories of the enemy may be aſſaulted: And 


with At for that it has been conceived they —1 for 
zul in the denunciation is no more but to ſignify that 


name ofresre- the Parties, againſt whom the ſame is com- 
petitæ the He- menced, are unjuſt and will not do right, and 
1 ' 2 therefore Waris begun by the Supreme Power. Now 
us Fe- . | | j 6 FS 
ciak compre» Pringes or Republicks having done that which 


by 
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the Law of Nature they were not obliged hended not 
to do, that is, after a wrong done; abſtained only vindica- 
from War by Friendly demanding of Satiſ- —D by right 

. 3 rs b ominion, 
faction or Reparation (which is required only but alſo the 
by the Laws of Nations) and public Juſtice proſecution 
being denied them, there remains no other of _ which 

3h | 8 | 15 due upon 
or further obligation on the State, the ſame , civil or kri- 
amounting to, and indeed is an apparent de- minal cauſe. 
| fiance; and Proclamation is no other. Severus. 
XXI. True it is, that while the Romans - ad 10. 


were uncorrupted in their Diſcipline, they E — 
thence was that in the Forms 7 be rendered, to be Satisfes, = be 
yielded, where to be yielded, as we have ſaid elſewhere is to be under- 
ſtood, unleſs they that are called upon will rather puniſh the guilty 
themſelves : This requiring of things Pliny teſtifies was named Cla- 
rigation, Ii. 8. us 
were religiouſly ſcrupulous in beginning a 
War; for they never ſent forth their Armies 
till they had ſought for Juſtice in the tracts 
of Peace, and after the publick promulga- 
tion of their intent. Such alſo was the inte- 
grity of the Achzans, before they had fore- 

warned the enemy to a defence. Machiavel 
commends the ſimplicity of the antient Flo- 
rentines, that enterprized no hoſtility on their 
neighbours till they had, by ringing a Bell for 
the ſpace of a whole month, ſummoned them 
to a peaceable ſatisfaction or a brave reſiſ- 
tance: But theſe Cuſtoms and Inſtitutions 
are only of ſome Countries, not from the 
Law of Nations. The white Rod among 
the Greeks, the Turfs and Bloody Spear among 
the Eguicolæ, renunciation of Friendſhip and 
Society (if there had been any) thirty ſolemn “ The throw- 
days after ſatisfaction demanded, * are ra- ing of the | 
ther introduced by that which we call the fehr fert af 
Cuſtom or Law of particular Kingdoms and Cuſtoms 

C 4 ; States z which did 
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not belong to States; for there may be War no Queſtion 
os Law of introduced, without any ſolemn Proclama- 
ok tion, as the violation of Ambaſſadors, by ap- 

proceſs 4 | e | 
of time be- probation of publick Authority is an open 


came obſo- denunciation of War, and upon the ſame 
lete; nay the 


hee? pet Reaſon Guſtavus Adolphus invaded Þ the Ger- 
War was at nan Empire, without ever declaring War, to 
once indicted revenge the contumelious uſage of his Am- 
and begun, baſſadors at Lubeck. The form of denuncia- 
Varro, lib. tion of War is either conditional, or abſo- 
+ Fa. Au- Iute; Conditional, when reſtitution or ſatis- 
I Phil. Arla- lute; Conditional, when reſtitution or ſatis 
nibæus Arma faction is demanded at the ſame time that the 
. Suecica, fol. War is denounced. A pure or abſolute de- 
13» 37* , , nunciation, is that which eſpecially is called 
Zouch de Jure gs . Rx 
Feciali, part. an Indiction or Proclamation, which is either 
2. ſe. 10. When the other Party hath already begun the 
gu. An bellum War, or when he himſelf hath committed 
aliquando , that which deſerves to be puniſhed, See Ex- 
miſſa indictio- g - 
dhe keg BARS, Grot.: lib. 3. c. 3, 8, 7. 
at ? XXII. But if War be indicted, or is be- 
ggenn, againſt him who hath the higheſt pow- 
eker over the people, it is ſuppoſed to be pro- 
claimed againſt all his, not only Subjects, 
but thoſe who will join themſelves unto him, 
as being an acceſſion to his party. And this 
is that which the Law interprets, the Prince 
DiffdatoPrin- being defied, his adberents alſo are deſied; for to 
cipe, diffidati proclaim a War is to defy, which is to be 
Junt ai, a" underſtood of that ſame War which is waged 
9s or; ugg againſt him to whom it is indicted, as when, 
C. de Serv. n. War was denounced againſt Antiochus, they 
70. were not pleaſed to denounce it againſt the 
Atolians apart, becauſe they had openly join- 
a ed themſelves with Antiochus : The Heralds 
Lib, 36. anſwered, Ætolians have declared War of their 


own. accord againſt themſelves ; but that War 
being ended, if another People or King, for 


ſupply 
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ſupply of Aids, is to be warred againſt, that 
the effects of the Laws of Nations may fol- 
low, there will be need of a new Indiction, | 
for now he is not looked upon as acceſſary, but 9 5 
principal : Wherefore it 1s rightly ſaid, That Lem dici potęt 
by the Law of Nations, neither the War of “ _ focio- 
Manlius upon the Gallo-Greeks, nor of Ceſar ,,,, * 
upon Arioviſtus was lawful. For they were mo guondam 
not aſſaulted now as an acceſſion of a Neigh- auxzliates, de 
bour's War, but principally : To which pur- _ _— 
poſe, as by the Law of Nations Indiction, % Bien. 
1o by the Roman Law a new Command of 
'the Roman People was neceflary. For what 

was ſaid in the propoſal againſt Antiochus : 

Was it their Will that War fhould be entered Livius, lib. 
with King Antiochus and thoſe that followed 36, 42. 
his Party (which was obſerved alſo in the De- 
cree againſt King Perſeus) ſeems truly under- 
ſtood 1o long as the War continued with King 
' Antiochus or Perſeus, and thoſe that really 
immixed themſelves in that War. 

XXIII. Now the true Reaſon wherefore 
Nations required Denunciation to that War 
Which was ſaid to be juſt by the Law of Na- 
tions, was not that Force ſhould not be of- 
fered priyily, or carried on by deceit, for 
that pertains more to the excellency of their 
Valour than to ſtrict Right; (for ſome Na- 
tions (as we have read) have appointed their 
Enemy the time and place of Battle) but 
that it might certainly appear the War was. 
not waged by a private undertaking, but by 

the will of either people or their heads. Ser- 

vius Honoratus when he had deduced the O- 
riginal of the Heralds Law from Ancus Man- 
lius, and further from the Eqguicolæ, ſaith, 
That if at any time Men or Beaſts were by any 
 * Nation taken' from the People of —— 
5 ä ter 
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Pater Patratus went with the Heralds (that 
| is, Prieſts} who have Authority in making 
Tum certare %- Leagues, aud ftanding before ths Bounds, with 


diis, tum res _ 7: | 
rapiſe he a loud voice pronounced the cauſe of the War; 
Git, - 


and if they would not reſtore the things taken, 
or deliver up the Authors of the Injury, be 
threw a Spear, which was the beginning of the 
abt, and thenceforth it was lawful, after the 
manner of War, to take the Spoil. - 
XXIV. War is not only lawful againſt 
thoſe that are our Enemies, but likewiſe 
againſt thoſe that ſupply them; but yet we 
muſt diſtinguiſh of the things themſelves. For 
ſome things there are that have uſe only in 
War, as Arms: Some that have no uſe in 
War, as thoſe that ſerve for pleaſure : Some 
that have uſe both in War and out of War, 
as Money, Corn, Victuals, Ships and things 
belonging thereto. „ 
1. It is plain, that by the firſt he is my 
Enemy that ſupplies my Enemies with things 
neceſiaty for the War. EFF 
2. But by the ſecond he is not, according 
French and to that of Seneca: I will not help bim to 
Dutch in 17" Monies:to pay his Guards; but if be Hall de- 
2 ARE fire Marbles and Robes, ſuch. things hurt not 
3 both, others, only they miniſter to his Luxury : Sol- 
the latter per- djers and Arms I will not ſupply him with; if 
mitted ihe be hall ſeck for Players and Recreations to ſof- 
c 4 Var. ten his fierceneſs, I will gladly offer to him: 
ſclofPleaſure Ships of War I will not ſend bim, but ſuch as 
at Portſmouth, are for Pleaſure and Oſtentation of Princes 
which was ſporting in the Sea. I will deny to give to 
. one that purpoſes the deſtruction of another's 
was no breach Country thoſe things that are eſſential, for 
of the Neu- it is a bounty not to be allowed of. ä 
a 4 Amo 3. But in the third, which is a doubtful 
edt ih uſe, there the ſtate of the War is to be con- 
ſidered: For if I cannot defend myſelf = 
* | | Eels 
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leſs 1 intercept the things ſent, neceſſity will 


then give right, but with the Burden of Re- . 2H 


ſtitution *, except ſome other cauſe accede ; Grotius in ju- 
but if the apporration of thoſe things hinders % & Pa- 
the execution of my right, and he could b. 1. . 5. 
know ſo much who brought them, as if I 

had driven the Enemies fleet into a Port or 
Haven, or had ſtraitened a Town with a The Egli 
Siege or Blockade, and were now in expecta- ee, Boh- 
tion of their yielding or compounding, there 7,;z Fleet 
is no queſtion but he that ſhall in ſuch caſe into Bergen, 
ſuccour my Enemy, ought in Juſtice be made and the = 
liable for the Damage I have ſuſtained thro* Here protect- 
his means: Like a Goaler that ſhall wilfully gainſt the 
ſuffer my Priſoner to eſcape ; or one that — and 
hath reſcued my Debtor juſtly detained by the Laws of 
me for my damage, whereby I am injured, ich the en 
and according to the meaſure of my Loſs his ſuing War 
Goods alſo may be ſerzed and brought into was account- 
ſuch a ſtate, to the end I may obtain a juſt e aa 
latisfaction. But if he bath, not yet done any 5, f 
damage, but hath been willing to do it, there part. Sylv. 
will be a right by retention or ſtaying of the in verb. Re- 
Ship and Goods to compel him to give cau- At. P. 3. 5. 
tion for the future; but if my Enemies in- 
juſtice towards me be moſt evident, and a 

Nation that ought to be Neuter confirm him 

in that moſt unjuſt War, in that caſe it will 

not only Civilly be liable, but Criminally as 

one that reſcues a Pirate manifeſtly guilty 

from the Judge at the very Bar; and there- 

fore it will be lawful to determine againſt 

him by ſuch meaſures as are neceſſary and 

meet for his Offence : Wherefore within thoſe 

rules, he may be ſpoiled of Ship and Lad- 

ing; and that is the true reaſon why Indic- 

tion or publick Proclamation by internal 

right ought to be denounced, that ſo other Na- 

tions may ſee they have a juſt cauſe who com- 

5 | | menced 
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menced the War, and that they ought not to 
be impeded in the acquiring due ſatisfaction. 
And though Neuters are not compellable, 
by the rigour of War, to afford Aſſiſtance 
to either Party without the Will of the other, 
yet ſuch may the emergency of the caſe be, 
that if enforced, they may lawfully declare, 
though to the damage of the weaker. Such 
was the caſe, when the Venetians had ſo far 
prevailed againſt the Turks in Candia, that 
Canea, which they chen befieged by Sea and 
Land, was brought to that extremity, that in 
all human probability it muſt then have been 
ſpeedily ſurrendred, the Engliſb Ships bein 
then at Smyrna, and preſſed by the Turk to af 
fiſt the Grand Signior in the relief of that City. 


If the Perſons whom the Engliſh had thus aſ- 


ſiſted, had been Chriſtians, there is no queſ- 


tion this Auxiliary Aid had been well; but 


to aſſiſt an Enemy of Chriſtianity againſt 
Chriſtians themſelves hath ſeemed doubtful : 
But ſurely there ſeems little reaſon for ſuch 
an Ambiguity ; for if it be lawful to make 
League with thoſe that are Aliens from the 
true Religion by the Law of Nature, then 
there can be no doubt but they may be aid- 
ed, Now by the Law of Nature they may 


be entered into by Chriſtians with ſuch, for 


that Law is ſo common to all Men, that it 
admitteth not any Difference of Religion : 
Nor was, the ſame univerſally forbidden by 
the Hebrew Law, as appears by Abrabam's 
Laut eorum in aiding the wicked Sodomites with his Arms; 
Thargum. and that which was very remarkable, that the 

| Aſmoneans, being exceedingly ſkilful in the 

Vid. Carolum Law, and great Obſervers of the Hebrew 
Malin. tra. Rites, yet made Leagues with the Lacede- 
put. 112. fnians and Romans by the conſent — 1 * 

3 rie 


* 
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Prieſts and People, yea and publickly offer- 

ed Sacrifice for their ſafety : Nor were they 

forbidden by the Evangelical Law, accord- 

ing to that of Tertullian, who obſerves, That Lib. 7. c. 3. 
ſo long as J/rael was only his People, God 8 Cr 
did juſtly command mercy towards their Bre- 

thren alone; but after that, he gave unto 

Chriſt the Nations for his inheritance, and the 

ends of the Earth for his poſſeſſion, and that 

began to be paid which was promiſed in Ho- 

ſea, They that were not my People ſhall be my 

People, and the Nations that had not obtained 

mercy ſhall obtain mercy, From that time 

Chriſt hath extended unto all the Law of 

fraternal benignity, excluding none from our 
Compaſſion, no more than from his Voca- Vie the Caſe 
tion : From whence it follows, that the ac- wie. ro 
tion of thoſe Captains being then in the pow- Chapter. 

er of the Turk, was lawful in the aſſiſting 

them againſt the Venetians. | [=D 

--- XXV. And altho' the Goods of Friends, Ju, ficiale. 
according to the circumſtance -of the caſe, 

may be preſerved by adjudication, and re- 

ſtored to their owner; yet all manner of 

Goods have not that privilege : For though 

the Freedom of Trade preſerves the Goods of 

Friends, againſt the rigor of War, yet it does 

not thoſe Goods that ſupply the Enemy for War, Vide Treaty 
as Money, Viftuals, Ships, Arms, and other Wer, 5 Len- 
things belonging tbereto: For to ſupply an Art td 
Enemy that invades our right, or ſeeks the third, what 
deſtruction, of our Countries, is a liberality is meant by 
not to be allowed of, and it certainly ſtands Ne 2 
with neceſſity, that if I cannot ſafely defend prohibited 
myſelf, or endamage my Enemy without inter- Merchan- 
cepting the things ſent, it may juſtly be done: dize. 

But when ſuch goods are ſeized, whether 

they give the Captor a right of Property, 0 
3 2 | Ws rig t 
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right by Retention, to compel that neuter 

Nation to give Caution for the future, by 

; Heftages or Pledges, not to ſupply the Enemy, 
may be a queſtion. The Romans who had 

Canbden vide brought Victuals to the Enemies of Carthage, 

. 1589. were taken by the Carthaginians, and again 

* rendered upon requeſt; the Hollander in the 
heat of the War between Sweden and Poland, 
never ſuffered themſelves to be interdicted 
with either Nation; the ſame State when 
they had War with Spain, intercepted the 
French Ships, paſſing to or from Naur, but 
reſtored them. 

Plutarch. And Pompey, in the Hiſtory of the Mithri- 
datick War, ſet a Guard on the Boſphorus, to 
obſerve if any Merchant failed in thither ; 
whoſoever did, and was taken, was furely 
put to Death; ſo Demetrius when he pos 
ſeſſed Attica with his Army, having blockt 
up Atbens, hanged up both the Maſter and 

TCTommander of a Ship, who attempted- to 

Meurfurinhis bring in Corn: The Hollanders having blockt 

Daziſs Hilt. up Dunkirk, ſome Enghſb Merchants Ships 

Part 2: aid attempt to enter, but were denied by the 
Hollanders. 

Moſt certain, if a As Wation had had 
notice of the War, and Caution given them 
(as is uſual) not to fupply the Enemy with 
| the Counterband Goods, as they call them; 
vide Tit. Cu- if ſuch be the caſe, the prize is become ab- 
ſtoms. ſolutely the Captor's. So Queen Elizabeth 
did — ſhe ſeized on the 60 Sail of the Hau- 
ſiatick Towns, who were carrying of 3 
ropas contrabanda, to the Spaniard 1 Enemy 
ſne condemned them, and made them bio. 
lute prize; For as neuters are not compellable 
by the rigour of War, to give any thing againſt 
their Will, fo muſt they not againſt the Will of 
each 
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each Party afford ſuch things as may damage one Owen, 45. 
another. For Perſons or Nations having had 
notice of the War, which 1s done, and Cau- 
tion given ſometimes by Proclamation, or ſome 
other publick Edict, ſignifying: the right of 
their Cauſe, and ſhall afterwards gather to, 
and aſſiſt the Enemy, whether Aſſociates, Bald. 24 l. 2. 
Neuters, or Subjects, the ſame yields @ right, c. de Seven yo. 
ſo far as to them, not only to the charge and Under the 
damage that may fall thereby, by ——̃ͤ—¶ 
them prize; but may make them obnoxious — — — 
to puniſhment : For it is the Duty of thoſe that hended Arms 
abſtain from War to do nothing for the ftrength- only, as pie- 
ning of him dvb maintains a bad Cauſe, whereby bes of Or A 
the motions of him that wageth a juſt War may all Inn Pe 
be retarded; and where the cauſe is doubtful ments be- 
they ought to ſhew themſelves equal to both, longing to 
gn paſſage, baking, dreſſing, and af- Ball. N i 

rding Proviſion for each Army of Navy. 2 + Sole ai 
Bullets, Pikes, Swords, Lances, Spears, Halberts, Guns, Mortar- 
Pieces, Petards, Granadoes, Mufket-reſts, Bandaliers, Salt-petre, 
Muſkets, Muſket-ſhot, Helmets, Corſlets, Breaſt-plates, Coats of 
Mail, and. the like kinds of Armature; ſo for Horſes and other 
Warlik® Inſtruments. Yide Marine Treaty between England and 
Holland, December 1, 1674. Art. 3. Vide the Attempt made by 
Fehn Burrough, to trade with the Swede expreſly againſt the Inter- 
diction of the Daniſ King: Sir Walter Raleigh ; J. 5. c. 1.4. 10. 
I. AMimelius Prætor accufed the Tejans for So likewiſe | 
victualling the Enemy's Navy, promiſing Ships Maſts, 
them Wine, adding, That unleſs they woul _—_— ﬀ 
do the like for the Navy of the Romans, he thought or 
would account them as Enemies; but com- aſcertained 
mon Experience hath taught Nations and capable f 
Kingdoms, when they declare Neutrality, to gen 
make Proviſion by way of League with both At Eons: 
the Nations at War, that when it ſhould hap- {snuxc. lib. a. 
pen the Armies of both, or any draw towards 4 Judeis Ca- 
their Territories, it might be lawful for them — 

FS to 
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Anno 1650, or 
165 1. vide R. 
Cooke of the 
church's ſtate 
in equal dan- 
r with the 
rade. 
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to exhibit the Common Offices of Humanity to 


both. | 8 20 

It happened that about ſeven ſtout Mer- 
chant Men rode in the Port at Smyrna; the 
General of the Venetians, being jealous of 
their joining with the Turkiſo Armado, de- 
ſired to know their Minds, who anſwered, 
they would prove Neuter in the Diſpute ; but 
afterwards (though at firſt the Captains all 
refuſed) upon the threatning of the Grand 


gnior, to lay an Embargo on all the Goods 


of the Engliſb Nation in his Dominion, and 
to make Slaves of their Perſons ; thoſe Cap- 
tains were forced to join with the Turkiſb 
Forces, who beat the Venetians from before 
Canea, and ſo reliev'd it; the Venetian Am- 
baſſador complained to the then Powers in 


„ but could have no Relief, being 
an 


wered, That thoſe Ships being in the Turks 
Power, were ſubjeft to it; the accident being 
ſuch as made the Action tawful, as we have 


42 * 


afore remembred. . | 


Men, that it will not admit of any Diffe- 


Leagues may be made with Infidels, by 
the Law of Nature, and like wie by that o 
Religion, which is ſo equally indulgent to all 


rence upon the ſcore of Religion, Vid. Ex- 
amples and Cautions. Grot. de jure belli & 


we pacis, lib. 2. Cap. 15. 8. 8, 9, 10, 11, 12. 


N * 
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CHAP 


PERL 
AP. I. 
Of Letters of Marque and Reprizal. 


I. Of Reprizals generally conſidered, and for what 

© Cauſes. awarded. ' A TE | 

IT. Whether unlawful by the Law of Nature, and of 

the Roman Law.- - ono 

III. here. lawful by the Laws of Nations at this 
| 3 and the reaſons. wherefore they are ſo received. 


D 
the Advantages that accrue univerſally by 
ae R | 
V. Of the eſſential Cauſes or Grounds generally far 
the awarding Letters of | Reprizals, 
VI. Of the eſſential Cauſes or Grounds particularly 
that are requiſite before they can be awarded by the 
Laus of Nations and. of this Realm. 5 
VII. Of the ordinary and extraordinary by the Laws 


+ ; @ En land. Way. | 15 85 x k 
vill Whether the ſame creates a Debt in the Grantee, 
and whither the Execution may be ſuſpended. _ 
IX. Whether the awarding the ſame amounts to a 
: Breath of Peace, N . 5 | F « i 
X. Of Letters of Reprizal extraordinary, where 
ranted, and of what Force. © 
I. That it confs/ts with the Intereſt of Princes, not 
only to prevent thoſe things that may occaſion re- 
prize, but Kal not to deny the ſame, if there bs 
ound ſufficient. | 2 
XII. The Difference ef Injuſtice offered to Subjects 
and to Foreigners, and where the one is concluded 
the ſame and not the other. 3 
XIII. bat is meant by denying of Right, and doing 
of Injuftice, and where Reprizal takes rooting, and 
where not. | 8 
XIV. OF Reprizals where awarded, for denying of 
common Tuftice, or thoſe which are called Letters of 
Marque in Caſes ordinary. © | 
XV. Not repairing the damage after Letters of Re- 
' queſt creates a National Debt, and is the Founda- 
1 e F . 
Domicil not Origination ſuljecis to reprize. 
omicil not 8 Juli „il. 


- 
F 
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XVII. Reprizal not grantable, if the Spoil was oc- 

caſioned by War. 

XVIII. O Perſons exempted From Reprizal by the 
Laws of Nations, Canon and Civil Law. 

XIX. Where Ships and Goods are ' ſubjeft to reprize, 
and where not. | 

XX. When Right is 2 derbe; Life is engaged, 

and whether Perſons refuſing to yield may be ſlain. 

XXI. Goods taken by Reprize where the Property is 
altered, and where not triable in the Admiralty. 

XXII. Where many Ships are preſent, and one be- 
comes Captor, whether the Spoil mu ft be divided, or 


P remain his that became Meter o Ft Prize. 
XXIII. Where the Grantee of Letters of Reprizal 
_ | may become a Pirate Mer e ng fuch Com- 


miſſion. 
7 Where a Mi 3 creates not an Wr ! in 
the Grantee, nor Nad him to anfuver Damage ty 


the b. er | 

XXV Jf the Duties incumbent 225 25 end 00 
” whether the Goods taken are 

XXV1. the Debt and e ef 


© tution 2 Reſidue ought to — 2 
XXVII. Contribution, whether it can nr by the Laws 
Eo England to him whoſe Goods are taken by 


rie. 

Vill. Where Commiſſions have been e for 
we” enguiring of Depredations, under which the 
Parties have ſometimes obtained bn 0 


Grot. de Jure I. Epriſals, known to us by the Word 
Balli of Pacis, Repriſalia, or Letters of Marque, in 
＋ $-63- La have other Appellations, as Pignoratio, 
T7 Clarigatio, and Androlepfia, &c. in . 
of that. Audrolenſia, among the Greeks, L 

the three next Citizens of f has Place, whither 

| the Murderer had fled, and was always given 
Ble 5 1 ./, 258 to him who required revenge of the Offender ; ' 

the word (Repriſals) is from the French re- 

Prendre and Repriſe, i. e. reſumptio, that is, 

to retake or take again one thing for another, 
like our Saxon Withernam. Though a0 

5 


4 
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Act is now become lawful by the Law (in- Reprizals are 
deed conſent) of Nations, yet mult. ib have its oy = 22 ä 
Standard · mark, for the ame cannot be done mon 1 
by any private Authority, but only by the vil Law; Re- 
po of that Prince or Republick, whoſe 2ri/a/ia e po- 
Subject the injured Perſon is; nor is the ſame % Pen 
grantable by Authority, but where the Party uemlibet, de 
injured has, Juſtice denied him, or the ſame terra debiteri 
 #llepally delayed. * 1 
Adammis acteptis. vocabular. utriuſque Furis. 27 E. z. Sta. = — 1 
2 Inft. 204, 205. | 


) 5 . . . F, 9 a 11 1 ; 
II. By the Law of Nature no Man is 


bound for another's Act, but only the Suc- 
ceflor of his Eſtate, for that Goods and Eſ- 
tate ſhould paſs with their Burihens, was in- 
troduced together with the Dominion of 
Things; hence it is, that the Son cannot be 
moleſted for the debt of his Father, neither · Tag. unica, c. 
the Wife for the debt of the Huſband, nor ut null. ex vi- 
the Huſband for the 8 of the 1 the 2 = 
fame being againſt natural equity, that one * wa, pe: 
mould be trogbled for the debt 0 another. Ny 28 
So it is, that no particular Men owe, or Dian. Le . 
are obliged for the debt which the Community cut fed. . 
owes, that is, if the Community have any cuique uni- 
Goods; but if Money be lent to a Community, 2 nom. 
each Particular is naturally bound, as they; 3 _ 
are a part of the whole, if the Stock publick uam proprium 
be wanting. ö If one lends my Country Money ſed tanguam 8 
(ſays Seneca, ) I will not call myſelf his Debtor, A pub- 
yet will I pay my ſhare. And again, Being one $7 4 Jg. 6. 
of the Pen, 7. ill not pay pry myſelf, but gs Benefic. e. 
contribute as for my Country. Naturally, nay, 20. & cap. 1g. 
by the very Roman Law, one Village was * Leg. aullams 
not bound for the other, nor one Man's Poſ- . & Execute 
| ſeſſions charged for another; no not ſo much 7 
as with the Debts * ; Fre wee * 
2 1 


— 
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added, That it was againſt reaſon for one to be 
charged with the debt of another. | 
III. And though by the Law of Nature one 
Man's Goods are not tied for the debts of 

another, no nor for thoſe of the Publick; yet 
by the voluntary Law of Nations, the ſame 
might be introduced and brought in, and the 
ſame may ſtand well with the Laws of Nature; 
for that might be introduced by Cuſtom and 
tacit Conſent, when even Sureties, without 
any Cauſe, may ſubje& and make liable their 
Goods and Eſtates for the Debts of a Stran- 
ger. So likewiſe that for any Debt, which 
any Civil Society, or the Head thereof ought 
to make Foce or becauſe the Sovereign or 
Head hath not done right in another's Debt, 
but hath made himſelf liable to render Satiſ- 
faction; ſuch a Society may oblige and make 
liable all their Goods corporeal or incorpo- 
real, for the Reddition of Satisfaction. 

Hence it was, as the great Jaſtinian obſerves, 

{a Nov. Juſt. That this Cuſtom was conſtituted by the Na- 

52.134 4 tions, grounded on the Urgency of human 

rr] tang Needs, aſſerted with the greateſt of Neceſſi- 

Jb. Tnft. a ties: Since without this, great Licence would 
Fare Nat.' be given and tollerated for the committing 
= of Depredations and Injuries ; eſpecially if 
only the Goods of Rulers were made liable, 

who ſeldom poſſeſs any thing, that, for Satiſ- 
faction, the injured may eaſily come by; 
whereas. «thoſe private Men, whoſe Com- 
maacerces are various, may be catcht for recom- 
pence, ſometimes with the greateſt eaſe, and 
Baldus 3. conf, freeſt from Danger. Beſides, the Owners of 
' $8. Bartol de ſuch Prize being Members of the ſame Society, 
7 5- might more eaſily obtain mutual right for 
are wur d. ſatisfaction of the injur'd, and their own fu- 
14. ture indemnity than Foreigners could, who 
n 2 en without 


\ 
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without ſuch a Tye would be very little 
regarded. 

IV. Beſides, the Benefit of this Obligation 
was common to all Nations, ſo that they 
which were one Time grieved with it, ano- 
ther time might be eaſed by the ſame. More- 
over that this Cuſtom was received, appears 
not only out of full Wars which Nations 
wage againſt Nations (for in theſe what 1s ob- 
ſerved may be ſeen in the Forms of the an- 
cient Denunciations. Populis priſcorum La- Liw. lib. 1. 
tinorum, hominibuſque, priſcis Latinis bellum 
indico facioque. So likewiſe in the Propoſal: 
Vellent, juberent Philippo Regi, Macedonibuſque 1.4. 31. 
qui ſub regno ejus eſſent, bellum indici. And in 

e very Decree or Proclamation itſelf : | 
Populus Romanus cum populo Hermundulo homi- Gellius, lib.16. 
nibuſque Hermundulis bellum juſſit) but alſo cab. 4. 
where Wars are not come to that fulneſs of 
War, yet there is need of a certain violent 
Execution of Right, that is, imperfect War. 8 
Ageſilaus of old ſaid to Pharnabazus, a Sub- 
ject to the King of Perſia. We, O Pharna- pj,carch Ages 
bazus, when we were the King's Friends, car- fil. 
ried ourſelves like Friends towards all bis, and 
being now become bis Enemies, we carry our- 
ſelves like Enemies; wherefore ſeeing you will 
be one of the things that are his, we do juſtly 
oppoſe bim in you. A ſpecies of this ſort of 
Execution by Reprizal was that which the 

_ Athenians called - apprehenſion of Men, of 

& which the Attick Law (as Mr. Rous obſerves) , 3 
F one have force offered him and die, his Kinſ- Atticæ. 
men and Friends may apprebend Men, till either 
the Manſlayer be duly puniſhed or yielded; but. 
it is lawful 1e apprehend three Men and no 
more. By which it plainly appears, that for 
the debt of the City, which is bound to 
"AIM A BY puniſh 
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puniſh her Subjects that have hurt others, is 
Herad, to tied a certain incorporeal right of the Sub- 
whom it was jects, that is, the liberty of taking whom 
not lawful te they pleaſe, and doing what they will: So 
che that fuch Perſons fo taken by that Law, 


Frabians, Tight be made Slaves, until the City did that 


* mightlawful- which by Law ſhe was obliged to perform. 


ly . FRE like Tage be a Cn. taken 
En aptive by manifeſt Injury, are Citizens 
[44 6 a0 of Thit City, where hs Tidy was done, re- 
tained by Reprize. Wherefore at Carthage 
they would not ſuffer Ariſton the Tyrian to be 
Liv. lib. 34. taken; for, ſaid they, the ſame will befal the 
Carthaginians ar Tyre, and in other Towns of 
Trade, whereto they often reſort, © 
V. A due Adminiſtration of Juſtice is not 
the leaſt ſenſe, wherein Princes are ſtiled 
Gods: To deny or delay Juſtice is Injuſtice; 
* Juſtice is every Man's right, who hath not 
forfeited what he might claim by the us 
Gentium. „FF 5 

C. Si ſententiæ If therefore the Party cannot obtain his 
c. 16. de Senet. Definitive Sentence or Judgment, within a fit 
42 33 time againſt the Perſon 3 whom he com- 
a in Fr plains, or if there be a Judgment given 
de rei vindic. againft apparent Ri t and Law; vet if no 
Relief can be had, the Bodies and Moveables 
of his Subjects, who renders not right, may 

be taken. | | | 
VI. In the Profecution of which there muſt 


be, RS: 
1. The Oath of the Party injured, or other 
ſufficient proof, touching the pretended 
Injury, and of the certain Loſs and Da- 
J A 
2. A Proof of the due Proſecution for the 
obtaining of Satisfaction in a legal way. 
3. Protelation or denial of Juſtice. 2 
55 e | 7-7: We. La 


* 
* 


- Fs Juſtice for him, obtain the ſame, he ,,,,;, 
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4. A Complaint to his own Prince or State. 5 
5. Requiſition of Juſtice by him or them, 
made to the Supreme Head or State, where 
Juſtice in the ordinary courſe was denied. 

6. Perſiſtency {till in the denial of Juſtice. 

All which being done, Letters of Reprizal 
under ſuch cautions, reſtrictions and limita- 
tions as are conſonant to Law, and as the 
ſpecial caſe may require, may iſſue not only 
by the Jus Gentium and Civile, but by the Magna 


1 antient and municipal Laws of the Kingdom“. Ga C. zo. 


e latter 


Clauſe. Clauſ. 7. Fohan. Reg. 1. 22. Pat. 15. E. 3. part. 2. darſe. 


48. Pat. 23. H. 6. part 2. dorſ. 14, 15. 


VII. The Reprizals grantable by the Laws  //.. 5 40 


of England, are of two ſorts, Ordinary and 
Extraordinary. The Ordinary are either with- 

in che Realm, or without, and are always 

_ where any Enghſb Merchants or their p;,, E. V. 
z00ds are ſpoiled, or taken from them, in Bre. 114. 

parts beyond the Sea by Merchants Strangers, Ng. 129. 


r . Pat. Rolls 1 
and cannot upon Suit, or the King's demand 14.8.6. 4 1 


have upon Teſtimony of fuch proſecu- 22 GM 5 


tion, a Writ out of the Chancery to arreſt the 7. Par. z. dorſ- 
Merchants Strangers of that Nation their 5, 22 1% f. 


* | „ cular to par- 
ticular Perſons upon particular Occaſions; or, 2. General, which 
hath in a great Degree the Effect of a War, though it is not a regu- 7 
> 4g See for more Matter the Place cited; or above, Chap. 1. 
VIII. But Letters of Reprizal granted in 


the Ordinary way for reparation out of the 
D 4 


Realm, 


/ 
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| Realm, which are always under the Great 
Seal of England, cannot be revoked, (though 
perhaps in point of State there may be a ſuſ- 
pending the Execution of them for reaſon 
rounded on the publick good) and the rea- 
ſon wherefore they cannot be annulled or re- 
voked is, becauſe after the Perſon injured 
Leg. qui reſti- bath petitioned, and hath according to Law 
tuere de rei made out by proof his loſs, and Letters of 
* Requeſt have gone, and no reparation made, 
then the Letters Patents of Reprizal being 
ſealed, the ſame does immediately create an 
veſt a National Debt in the Grantee, to be ſa- 
tisfied in ſuch manner and by ſuch means, as 
the ſame Letters Patents do direct out of the 
Goods and Eſtates of his Subjects, who re- 
vide Treaty fuſes or protelates to do right (however, as 
1666. Breda, the King hath the Legiſlative power of Peace 
Art. 5. and War in a publick Treaty for the Nation's 
| good, they may be mortified, and then re- 
voked by the Great Seal in purſuance of that 
Treaty.) Ty 5 5 
Nor do ] ſee it an act unjuſt internal to deny 
the Execution of ſuch Letters Patents, accord- 
ing to that of St. Paul, All things are lauful 
for me, but all things are not expedient. Now 
to the true Interpretation of the word lawful 
ſtrictly, it is to do a thing without violating 
the Rules of Piety and Charity. Now there 
are many things amongſt men which are not 
internally juſt, and cannot be done without 
| violating the Laws of Charity, yet are lawful 
Svintilian, to be done, as in the Law of the XII. Tables, 

* the Creditors might divide the Debtor's Body 
amongſt them. So in acquiring fatisfac- 
tion for Damages, the Lives and Goods of 
Innocents may be involved in Death and De- 
ſtruction, whoſe peaceable Tract in Com- 

| merce 
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merce never gave them knowledge of this 
privatum Bellum, nor were they Actors in 
the Injury original. Tis true externally, ac- Oni dat qui 
cording to that of Lucan, That Prince or State juſta negat. 
that denies me right, gives me all. But the O, ar. pre 
incomparable Cicero obſerves, That there are Balbo. 
ſome Offices to be done to them from whom you 
have receiv'd an Injury, for revenge and puniſh- 
ment muſt have @ meaſure. Now if the ſu- 

/ preme Power does think that the Execution 
of ſuch Letters of Reprizal cannot well be 
effected without endangering the Peace of 

both Eſtates, there may be a juſt cauſe to 
reſpite the Execution till a time more conve- Ei enim al- 
nient may occur, for that the Lives and quid quod non 
Eſtates of thouſands may be involved in the orteat, etiam 
repairing of one Injury, private and peculiar „ 

Nor do I ſee the ſame to appear repugnant to- a 

the Laws poſitive that have been made for 

the awarding thoſe Commiſſions. Tis very g 
true the + Statute reciting, That at the 14 Hen. 5. e. 7. | 
« grievous Complaints of the Commons of 

* England, who had ſuffered many Wrongs - 

and Injuries in the Loſs of their Ships and 

* Goods upon the main Sea againſt Leagues, 

* ſfafe-Condutts, and Truces which were 

„broken by the Subjects of other Nations, 

the ſame Parliament reciting their willing- 

neſs to provide Remedy and Relief for the 
grieved, by ſpoil and injuries done unto 

them beyond the Seas, upon Complaint 
to the Keeper of the Privy-Seal (on full 

«evidence ſhewn) he ſhall ſign Letters of 

Requeſt to demand reſtitution and repara- 

4 tion to the Parties grieved: Which if not 
« made in convenient time, then the Lord 
„ Chancellor of England ſhall grant Letters 
% of Reprizal in due Form of Law for the In- 

r demnity 
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66 demnity of the Perſons. intereſted and in- 


x +t14E2.4. C 4+ 


+7 
mem 


0 
b. 22. 


Pat. 15. Ed. 3. 
part. a. dorſ ss niſned, 


ban. Reg. 


« jured,” Yet this does in no reſpect re- 
ſtrain the King's Prerogative and Authority, 
which he had at the Common Law in the 
judging the conveniency and time, when to 
be executed. Nor does the ſubſequent Sta- 
tute , reciting, © Whereas divers great 
% Offences were often committed againſt 
Leagues, Truces and Amities between the 
King and other Princes or States, againſt 
< ſafe-Condutts and Licences, and againſt 
« the Laws and Statutes of the Realm (in 
&* that caſe made and provided) to the great 
&« ſlander of our Sovereign Lord the — 
and the Damages of the good Subjects the 
* Commons of England, It was th re 
% Ordained, Eſtabliſhed, Enacted, and Con- 
e firmed by the Conſent of the Lords Spi- 
< ritual and Temporal, and Commons aſ- 
e ſembled in Parliament, That all Statutes 
c and. Ordinances againſt the Offenders of 
Leagues, Truces, ſafe-Conducts, and Ami- 
<< ties ſhall be in full force, excepting the 
« Clauſe in the Act which made it High 
6 Treaſon in the Second: Year of Hen. V.“ 
Therefore it is plain, there were Statutes 
made for the more effectual providing for the 
Subject, and Letters of Reprizals, they be- 
ing ted long + before the Statutes, and 
the King's Prerogative not the leaſt dimi- 
— remaining at the Common Law 

to 8 expedient. 
IX. And ſince the granting of Letters of 
Reprizal does not, in the ordinary way for 
particular ſaris faction, amount to a breach of 
the Peace, I have thought fit for the excel- 
lency and care that is had in the compoſing 
and framing of them, to recommend one that 
| | | Was 


» © 
. 3 
5 a 
- 2 
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granted upon Solemn Advice, and for the VD 5. 15. 

| Reaſons therein mentioned. _ Paſtca. 

7 X. The Extraordinary are by Letters f 
Marque, for reparation at Sea, or any place 

out of the Realm, grantable by the Secretaries 

of State, with the like approbation, of the 

King or Council, or both; but they are only 

during the King's Pleaſure, and to weaken the 

Enemy during the time of War, and may at 

any time be revoked. 

- As Princes by the Laws of Nations are Machiavel on 

reſponſible for injuries publick, fo ſhould they his Tir. Liv. C. 

by the moſt prudent ways imaginable prevent A Prince in 

- | thoſe that are private, not ſuffering Foreign- thislatterAge 
ers, if poſſible, to receive wrongs in their loſt his Coun- 


Countries: For, as the Florentine obſerves, 1 _ 2 - 


If a Man be exceedingly offended, either by the Sheep-Skins. 
publick, or by any ather private hand, in a PhiligComines 
Foreign Nation, and cannot obtain reparation g; vita Carol 
according to Juſtice, he will never leave blow- pawns Bur- 
ing the Coals, ar ceaſe promoting the injury, till 
the flame break out into War; in which be 
cares not if he ſee the ruin of. that Kingdom. or 
State, where he received bis wrongs. 
Nor ſhould the Prince or State of the Per- 
ſon injured, value his Misfortune at ſo low 
. 158 as to ny him Letters of Requeſt, 
or that were to heap up injury upon injury; Le. qui re 

but likewiſe, if Tuſtice 3 Led a lach env ch 0” 
requeſt, to arm him with power to take ſa- vindicar. 
tisfaction by repriſe, vi, manu & militari, 
_ Generally there always proceed Letters of 
' Requeſt, two or three, more or leſs; and 
according to the ſatisfaction, ſufficient or in- 
ſufficient, returned in anſwer to the ſame, 
Commiſſions are awarded. | 

XII. Subjefts cannot by force hinder the Res judic. pro 
Execution even of an unjuſt Judgment, or veritate babe- 

; _ lawfully 


— 
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tur; yet. it is Jawfully purſue their right by force, by rea- 
gn: PR «4X ſon of the cFicacy of the power over them: 
he 71a i. But Foreigners have a right to compel, which 
; 0 uri S 

netur. yet they cannot uſe lawfully, ſo long as they 
= | may obtain ſatisfaction by Judgment. But 

if that ceaſes, then Reprizal is let in. 


| „ XIII. Now Judgment is obtained either 
Pre Fade the Ordinary Courſe, by way of Proſecution, 


domino rem or Suit, or Appeal from the ſame, after Sen- 
- gue debitoris 


| tence, or Judgment given, to a higher Court 
e. or elſe in the Extraordinary way, which is by 
ter, guaſf obli- way of Supplication, or Petition to the Su- 


gatum fibi ; & preme Power; but we muſt underſtand that 
queritur an = L 
Flute debitori to be, when the matter in controverſy is, tam 


9 uoad merita quam quoad modum procedendi; 
— — doubtful. for in doubtful er the 
irori Scevola preſumption is ever for the Judge or Court. 
r But the Reprizal muſt be grounded on 
5 ink wrong Judgment given in matters not doubt- 
ae diftr. pign- ful, which might have been redreſſed one 
| way or other; either by the ordinary or ex- 
traordinary power of the Country or Place; 
and the which was apparently perverted or 
denied. | 

But if the matter be doubtful, then other- 
wiſe ; for in Cauſes dubious or difficult, there 
is a preſumption always that Juſtice was truly 
Adminiſtred by them who were duly Elected 

to publick Judgments. , 
* #Perus debi- XIV. And yet in this latter Caſe, ſome “ 
tor, licet abſo- are of Opinion, that if the Caſe were dubious, 
lutus fit natura and if the Judgment were againſt apparent 
= 3 + Right, the Stranger oppreſſed is let into his 
Li Tag. Julia ſatisfaction; and the reaſon is, becauſe the 
D. de cond. in- Judge's Authority is not the fame over Fo- 
debitor. reigners as over Subjefs, for the reaſon above- 
| mentioned, | Hrs BY bs 
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If an Engliſpb Merchant ſhall proſecute a 
Suit in the Ordinary Courts of the Law be- 


yond Seas, and Sentence or Judgment ſhall 


. paſs againſt him, from which he appeals to 
the Supreme Judgment, and there the firſt 
Judgment or Sentence is affirmed, though 
the Complainant hath received a Judgment 
_ againſt the real Right of the Cauſe, yet this 
will be no cauſe for Letters of Reprizal, 
though perhaps it may occaſion Letters of 
Requeſt (if there be ſtrong circumſtances for 
the ſame) to have a rehearing of the Cauſe. 
But if an Exgliſb Man ſhall recover a 
Debt there, and then the Officer having the 
Debtor in Cuſtody, will wilfully let the Pri- 
ſoner eſcape, and then become inſolvent, the 
ſame may perhaps occaſion Reprizal. 


In England, If a Foreigner bring an Action Nulli vende- 
Perſonal againſt J. S. and the matter is found an 0 
ſpecial or general, and the Party prays Judg- e,, 


ment, and the Court refuſes it; and then the 
Defendant dies, and with him the Action, 
(the nature of it being ſuch) the Party is here 
without Remedy, the ſame may occaſion 
Letters of Reprizal, if it be accompanied 
with thoſe Circumſtances that evince an ap- 
parent denial of Juſtice, i. e. as putting it 
off from Term or Term without cauſe. 

An Enghſh Man purſues his Right in the 
legal Courts beyond Seas, and the Military 
Governor oppoſes. the proſecution, and by 


deferemus 
juſtitiam, 
Grand Char- 


ter, Coke 
2 Inſt. 56. 


force conveys away the Debtor and his 


Goods, the Sentence or Judgment is obtained: 
its ultimate end being Execution, being thus 
fruſtrated, may occaſion Letters of Reprizal. 
XV. Perſons murder'd, ſpoil'd, or other- 
wiſe damnified in hoſtile manner, in the Ter- 
titories or places belonging to that King, to 


3 whom 


* 


Caſe of 
Slaughter, 


Leeagainſt the 
Governor of 


2 1 7 
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_ Zeghern,upon whom Letters of Requeſt are iſſued forth, 


, 


thePetition of if no ſatisfaction be returned, Letters of Re- 
Gould and 


Canbam mer- prizal may iſſue forth; and the Parties Peti- 


- Chants, in tioners are not in ſuch caſes compelled to re- 


Nev. 1670,0n fort to the Ordinary profecution : But the 
which two Prince of that Country, againſt whom the 
veſt were fame are awarded, muſt repair the damage 


ent to the out of his or their Eſtates, who committed the 


great Duke of injuries; and if that proves deficient, it muſt 


ah uſea Ys for then fall as a common Debt on his Country. 


+ After the Such Letters of Requeſt generally allot a 
Maſſacre at time F certain for Damages to be repaired, 


Amboyna, and if not, Reprizals to iſſue forth: A ſingular 
the other de · Exam 


plots ple of which you will find hereunder. _ 


committed by the Flemings on the Engliſh, his Majeſty in 162 55 iſſued 
forth his Letters of Requeſt to the States of Holland; for Satisfaction 
within 18 Months, otherwiſe Letters of Reprizal. Vide Journals of 
that Year, and Leo Aitma, p. 48. 13. 41. 82. So likewiſe Letters 
of Requeſt went to the King of Spain, requiring Satisfaction for the 
depredation committed on the Ship and Goods of Mr. Stampe, who 
was ſpoiled and murdered at the Havanna, Anno 1674, Vide the 
Proclamation 1675, of Reward promiſed by his Majeſty for appre- 
hending the Offenders dead or alive. | 


A Copy of F\HARLES the Second, by the Grace of God, 
_—_— A of England, Scotland, France, and Ire- 
pecial Repri- land, King, Defender of the Faith, &c. To 
zals from the all Chriftian People, to whom' theſe Preſents 


King ofGreat ſhall' come, GREETING : WHEREAS our 


aur che eat loving Subject Villiam Courten, Eſq; deceaſed; 
Seal of Eng- and his Partners, Anno 1643, by the depre- 
land) againſt dation and hoſtile act of one Gailand, Com- 
ma Stares- mander in chief of Two Ships belonging to 
er Subjects, the Eaſt-India Company of the Netherlands, 

J Sz | N 1 . . If 
inrolled in the was between Goa and Maccao in the Straights 
High Court of Malacca, deprived and moſt inju:iouſly 


- n ſpoiled of a certain Ship named the Bona E/- 


e rh 8 peranxa, and of her Tackling, Apparel, and 


Furniture, and all the Goods and Lading in 
her, upon a very hopeful trading Voyage to 
18 | China, 


ID 
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China, which were carried to Batavia, and 


there all de fa#o without due Proceſs of Law 


FI 


confiſcated. And that alſo in the ſame Year 
another laden Ship of Our ſaid Subject, call- 
ed the Henry Bonadventure, being come on 
ground near the Iſland Mauritius, was there 
both Ship and Goods ſeized upon by fome of 
the Officers and Miniſters, and others under 
the Command of the ſaid Eaft-India Com- 
pany, and utterly detained from the right 
Owners. AND WHEREAS the ſaid Wil- 
lam Courten, and his Aſſigns in his Life-time, 


a” 


_ uſed all poſſible endeavours to recover the 5 


ſaid Ships and Goods, and to procure fur- 
ther Juſtice againſt the actors, and 
yet could obtain no Reſtitution or Satisfac- 
tion, whereby they became much to be diſ- 


treſſed and utterly undone in their Eſtate and 


Credit: And that thereupon, and upon the 


moſt humble Supplications and Addreſſes 


of Francis Earl of Shrewſbury, and William 
Courten, Eſq; Grand-Child and Heir of the 
ſaid Sir William, deceaſed, Sir Fobu Ayton and 
Sir Edmond Turner, Knights, George Carew 
and Charles Whitaker, Eſquires, on the be- 
half of themſelves, anddiversothers intereſted 
in the ſaid two Ships Bona Eſperanza and 
Henry Bonadventure, and in the Eſtates of the 
ſaid Sir William Courten, deceaſed, Sir Edward 
Littleton, Baronet, and Sir Paul Pindar, 


Knight, deceaſed, that We would take their 


Caſe into our Princely conſideration. VE 
QUT OF 4 FUST SENSE We then had, and 
ſtill: have, of their unjuſt SUFFERINGS in 
that buſineſs; both by Our own Letters un- 


der OUR SIGN Manual to the States-Gene- 


#4 
. 2 12 


ral of the United Provinces, and by Sir George 


Downing, Knight and Baronet, Our Envoy 


Extraordinary, 


a, 


Or LETTERS or Book ]. 
Extraordinary, to whom We gave eſpecial 
Command ſo to do, required ſatisfaction to 
be made according to the Rules of Juſtice, 
and the Amity and good correſpondence, 
which We then deſired to conſerve with them 
firm and inviolable. AND WHEREAS af- 
ter ſeveral Addreſſes made to the ſaid States- 

General by our ſaid Envoy, and nothing 
granted effectual for Relief of Our ſaid Sub- 
jecis, (whom we take Ourſelves in Honour 
and Juſtice, concerned to ſee ſatisfied and 
repaid) We lately commanded the ſaid Sir 
George Downing to intimate and ſignify to 
the ſaid States, that we expected their final 
Anſwer, concerning ſatisfaction to be made 
for the ſaid Ships and Goods by a time then 
prefixed and ſince elapſed, that We might ſo 
2 Ourſelves thereupon, that our afore- 

id Subjects might be relieved according to 
Right and Juſtice; and yet no ſatisfactory 
Anſwer hath been given, ſo that We cannot 
but apprehend it to be, not only a fruitleſs 
Endeavour, but a proſtituting of Our Ho- 
nour and Dignity, to make further Applica- 
tion after ſo many denials and * 


eis a 7 ter AH. AN. D WHEREAS John 8 Exton, Doctor of 


Laws, Judge of our High Admiralty Court 
of England, upon our Command, to certify 
to Us the Value of the Loſſes and Damages 
ſuſtained by the ſaid William Courten and 
Partners, -whoſe Intereſt is now veſted in our 
loving Subjects, Sir Edmond Turner, Knight, 
and George Carew, Eſq; and Partners, hath 
upon full Examination, and Proofs thereof 
made by Witneſſes in Our High Court of 
Admiralty, reported and certified under his 
Hand, that the ſame do amount to the Sum 


of 
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of One Hundred fifty one Thouſand fix Hun- 


dred and twelve Pounds. | 


Nom KNOW YE, That for a full refti- 4/4 


tution to be made to them for their Ships, 
Goods and Merchandizes, of which the ig 
William Courten, and the Aſſigns of the ſaid 
PVilliam Courten and Partners, were ſo deſ- 
poiled as aforeſaid, with all ſuch Coſts and 
Charges, as they ſhall be at for the recovery 
of the ſame, We by the Advice of our Privy 


Council have thought fit, and by theſe Pre- 
ſents do grant Licence and Authority under 


Our Great Seal of England, unto our ſaid 


Subjects, Sir Edmond Turner and George Ca- 


rew, their Executors,, Adminiſtrators and 
Aſſigns, for and on the behalf of themſelves, 
and other Perſons intereſted as aforefaid, to 
equip, victual, furniſh, and to ſet to Sea, 
from time to time, ſuch and ſo many Ships 


and Pinaces as they ſhall think fit. PRO- 


VIDED always, that there be an Entry made 
and recorded in the Admiralty Court, of the 
Names of all Ships and Veſſels, and of their 
Burden and Ammunition, and for how long 


time they are victualled: And alſo of the 


Name of the Commander thereof, before the 
ſame or any of them be ſet forth to Sea; and 
with the ſaid Ships and Pinaces by force of 
Arms to ſet upon, take and apprehend any 


of the Ships, Goods, Monies and Merchan- 
dizes of the States General, or any of the Sub- 


jects inhabiting within any, their Dominions 


or Terfitories, whereſoever the fame ſhall be =: 


found, and not in, any Port or Harbour in 
England or Ireland, unleſs it be the Ships and 
Goods of the Parties that did the Wrong. 

And the ſaid Ships and Goods, Monies and 
Merchandizes, being * taken and brought 


inta 


* 
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into ſome port of Our Realms and Domi- 
nions, an Inventory thereof ſhall be taken by 
Authority of Our Court of Admiralty, by 
the Judge or Judges thereof, | for the time 
being, upon Proof made before him or them, 
that "the ſaid Ships, Goods, Wares, Mer- 


chandizes or Money, did belong to the States 


General, or any of the Subjects as aforeſaid. 
That they ſhall be lawful Prize to the 1aid 
Sir Edmond Turner and George Carew, their 
Executors, Adminiſtrators and Afi igns, as as 


aforeſaid, to retain and keep in their or any 


of their Poſefons, and to make ſale and di- 
poſe thereof in open Market, or howſoever 
elſe, to their and every of their beſt Advan- 
tage and Benefit, in as ample manner, as at 
any time heretofore. hath been accuſtomed by 


way of Reprizal, and to have and enjoy the 


"ame as lawful Prize, and as their own proper 
Goods: S0 THAT © NEFHER Captain 

« Maſter, nor any of the C. ompany, "that 
«ſhall ſerve in his own zrſon, or ſhall j ro- 
40 mote and advance Wor faid enterpri e in 
4 manner and form aforeſaid, han”: in any 
manner of wiſe be reputed { or challeng ged 


for any Offender againſt any of our 15 8 
4 And that alſo it ſhall be lawtul'for all r man- 
ner of perſons, | as well our Subjects, as an 


ce other, to buy the ſaid Ship ps, Goods, and 
e Merchandizes fo taken a apprehended 


by the ſaid Captains, Maſters and others, 
1 and. adjudged as aforeſaid, Without any 


„ Damage, Lofs, Hindrance, Trouble, or 
40 moleſtation, or incumbrance, to befal tlie 
"ue" ſaid Buyers, or any of them, in as ample 
4 and lawful manner, as if the Ships ; Goods, 


66 Wares, and Merchandize, had 0. come 


'* and gotten by the lawful Traffick of Mer- 
f chants, 


\ 
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„ chants, or of juſt Prizes in the Time of 

« open War.” PROVIDED always, that 
- an” Ships, Goods, and Merchandize, taken 
by virtue of this Our Commiſſion, ſhall be 
kept in ſafety, and no part of them waſted, 
fpoiled or diminiſhed, or the Bulk thereof bro- 
ken, until Judgment have firſt paſt as afore- 
faid, that they are the Ships and Merchan- 
dizes of the States General, or ſome of their 


Subj ects as aforeſaid. And if by colour of th 


d our Commiſſion, there ſhall be taken any 


Ships, Goods, or Merchandizes of any of our | 


loving Subjects, or the Subjects of any Prince, 
or State in good League, or Amity with Us 
8 t he States General) or their Subjects 
as TE Grelaid, and the Goods therein laden, 
ſold and embezzeled, or diminiſhed, or the 
Bulk thereof broken in any place before they 
mall be adjudged to belong to the States Ge- 
neral, or ſome of their Subjects as aforeſaid, 
that then this Commiſſion ſhall be of no ſuf- 
ficient Authority to take the faid Ships, 
Goods, and Merchandizes, or to warrant, 
or ſave harmleſs ſuch as ſhall receive, buy, 
or intermeddle therein; but that both the 
prizes fo taken, and the ſaid Ship of War, 
ſhall be confiſcated to our Uſe. * AND 
% FURTHER, We do hereby declare, that 


11 


= 


FL COU 7 AR 


it is our Will and Pleaſure, that this Our- 


bt Commiſſion ſhall remain in full force and 


ower, to All intents and purpoſes, until 


* the ſaid Sir Edmond Turner and George. Ca- 
c. rew, their Executors, Adminiſtrators, and 
| * ſigns, as aforeſaid, ſhall by virtue thereof 


ave by force of Arms apprehended, . 


bY ta en, ſeized, recovered, and received from 


the ſaid States. General, or their Subjects, 


8 one Wa fifty one thouſand fix hundred 
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and twelve Pounds, according to the Ap- 
praiſement to be made by ſufficient Apprai- 
ſers, upon Oath nominated and authorized 
in Our ſaid Court of Admiralty, of all ſuch 
Ships, Goods, Wares, and Merchandizes, 
as ſhall be taken from the ſaid States Gene- 
ral, or any of their Subjects, by virtue of 
this Commiſſion, or tall otherways receive 
ſatisfaction of the Debt aforeſaid, by Com- 
poſition to be made between thoſe of the 
Eaſt-India Company of the Netherlands, 
and the ſaid Sir Edmond Turner and George 
Carew, their Executors, Adminiſtrators 
and Aſſigns as aforeſaid, NOTWIT H- 
STANDING it ſo happen, the preſent 
Difference between Us and the States Ge- 
neral, depending upon general Repriſals, 
may be agreed and compoſed, and that in 
the Interim a Peace and good Correſpon- 


dence may be renewed between Us and 


the States- General: In which Caſe never. 
theleſs, It is Our Will and Pleaſure. that in 
the Execution of this Our Commiſſion, no 
Violence ſhall be done to the Perſons of 
the ſaid Subjects of the ſaid States-General, 
but only in Caſe of Reſiſtance, and that 
after in cold Blood, the Subjects of the ſaid 
States-General, if hurt or wounded, ſhall 
be uſed with all convenient office of huma- 
nity and kindneſs. AND FURTHER, 
Our Will and Pleaſure is, That although 
it ſhall happen that all hoſtility between 
Us and the States-General, and Our reſpec- 
tive ＋ ſhall ceaſe, yet this Our Com- 
miſſion ſhall remain, and be in full Force 
and Power, to the ſaid Sir Edmond Turner 


and George Carew, their Executors, Ad- 
miniſtrators and Aſſigns, as aforeſaid, by 


virtue 
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te virtue thereof to apprehend, take and 
& ſeize, by Force and Arms, ſo many more 
& of the ſaid Ships and Goods of the States- 

% General, or any of their faid Subjects, as „ 

*<c- beſides the ſaid Sum before-mentioned, .J.. 
& ſhall countervail, ſatisfy, and pay all ſuch. 

« Coſts and Charges as the ſaid Sir Edmond 

« Turner, and George Carew, their Executors, 
„ Adminiſtrators, or Aſſigns, as aforeſaid, 
&« ſhall from time to time make proof to have 
< diſburſed, and paid towards the equipping, 
„ manning, paying, furniſhing, and victual- 
<« ling of the ſaid Ships, ſo licenſed and au- 
« thorized as aforeſaid, by this our ſaid Com- 
« miſſion, to be equipped, manned, furniſh- 
& ed, and victualled, by the ſaid Sir Edmond 
* Turner and George Carew, their Executors, 
« Adminiſtrators, and Aſſigns, as aforeſaid, 
« for the Purpoſe aforeſaid.” AND OUR 
WILL and Pleaſure is, and we do hereby 
require Our Judge or Judges of Our High 
Court of Admiralty, for the Time being, and 
all other Officers of the Admiralty, and all 
other our Judge or Judges, Officers, Miniſ- 

ters, and Subjects whatſoever, to be aiding 
and aſſiſting to the ſaid Sir Edmond Turner 
and George Carew, their Executors, Admi- 

niſtrators, and Aſſigns as aforeſaid, in all 
Points in the due Execution of this Our Royal 
Commiſſion, and to proceed to Adjudications, 
and adjudge all Ships, Merchandizes, Monies, | F 
and Goods, by Virtue thereof to be taken, | 1 
according to our Princely Intention, hereby 
ſignified and expreſſed, and to take Care that „ = 
this Our Royal Commiſſion to be duly execu- aucune d. ltr lf 
ted, and favourably interpreted and conſtrued : = 
in all reſpects, to the Benefit and beſt Ad- 3 
vantage of the ſaid Sir Edmond Turner and | 1 
1 3 George \ 
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and twelve Pounds, according to the Ap- 
praiſement to be made by ſufficient Apprai- 
ſers, upon Oath nominated and authorized 
in Our ſaid Court of Admiralty, of all ſuch 
Ships, Goods, Wares, and Merchandizes, 
as ſhall be taken from the ſaid States Gene- 
ral, or any of their Subjects, by virtue of 
this Commiſſion, or ſhall otherways receive 
ſatisfaction of the Debt aforeſaid, by Com- 
poſition to be made between thoſe of the 
Eaſt-India Company of the Netherlands, 
and the ſaid Sir Edmond Turner and George 
Carew, their Executors, Adminiſtrators 
and Aſſigns as aforeſaid. NOTW 1T H- 
STANDING it ſo happen, the preſent 
Difference between Us and the States Ge- 
neral, depending upon general Repriſals, 
may be agreed and compoſed, and that in 
the Interim a Peace and good Correſpon- 
dence may be renewed between Us and 
the States-General: In which Caſe never- 
theleſs, It is Our Will and Pleaſure that in 
the Execution of this Our Commiſſion, no 
Violence ſhall be done to the Perſons of 
the ſaid Subjects of the ſaid States-General, 
but only in Caſe of Reſiſtance, and that 
after in cold Blood, the Subjects of the ſaid 
States-General, if hurt or wounded, ſhall 
be uſed with all convenient office of huma- 
nity and kindneſs. AND FURTHER, 
Our Will and Pleaſure is, That although 
it ſhall happen that all hoſtility between 
Us and the States-General, and Our reſpec- 
tive Subjects ſhall ceaſe, yet this Our Com- 
miſſion fhall remain, and be in full Force 
and Power, to the ſaid Sir Edmond Turner 
and George Carew, their Executors, Ad- 


miniſtrators and Aſſigns, as aforefaid, by 


virtue 
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te virtue thereof to apprehend, take and 


& ſeize, by Force and Arms, ſo many more 
« of the ſaid Ships and Goods of the States- 


„ General, or any of their faid Subjects, as „ 
e beſides the ſaid Sum before- mentioned. 
& ſhall countervail, ſatisfy, and pay all ſuch 


« Coſts and Charges as the ſaid Sir Edmond 


« Turner, and George Carew, their Executors, 


« Adminiſtrators, or Aſſigns, as aforeſaid, 


« ſhall from time to time make proof to have 


* diſburſed, and paid towards the equipping, 
* manning, paying, furniſhing, and victual- 

<« ling of the ſaid Ships, ſo licenſed and au- 
« thorized as aforeſaid, by this our ſaid Com- 
« miſſion, to be equipped, manned, furniſh- 


& ed, and victualled, by the ſaid Sir Edmond 
Turner and George Carew, their Executors, 


« Adminiſtrators, and Aſſigns, as aforeſaid, 
« for the Purpoſe aforeſaid.” AND OUR 
WILL and Pleaſure is, and we do hereby 
require Our Judge or Judges of Our High 
Court of Admiralty, for the Time being, and 
all other Officers of the Admiralty, and all 

other our Judge or Judges, Officers, Miniſ- 
ters, and Subjects whatſoever, to be aiding 
and aſſiſting to the ſaid Sir Edmond Turner 
and George Carew, their Executors, Admi- 
niſtrators, and Aſſigns as aforeſaid, in all 
Points in the due Execution of this Our Royal 
Commiſſion, and to proceed to Adjudications, 
and adjudge all Ships, Merchandizes, Monies, 
and Goods, by Virtue thereof to be taken, 
according to our Princely Intention, hereby 
ſignified and expreſſed, and to take Care that 


this Our Royal Commiſſion to be duly execu 4 + 
ted, and favourably interpreted and conſtrued 


in all reſpects, to the Benefit and beſt Ad- 
vantage of the ſaid Sir Edmond Turner and 
EE 3 George 
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George Carew, their Executors, Adminiſtra- | 
tors, and Aſſigns, as aforeſaid. IN NI 
NESS whereof, We have cauſed theſe Our 
Letters to be made Patents. Witneſs Our- 
ſelf at Weſtminſter, the 19th. Day of May, in 


the Seventeeth Year of Our Reign. _ 
BY THE K I NG. 


XVI. It is not the place of any Man's s Na. 
tivity, but his Domicil; not of his Or: ination 
but of his Habitation, that ſubjects im to 
Reprize : The Law doth not conſider fo much 
where he was born, as where he lives; not ſo 
much where he came into the World, as where 
he improves the World. 

If therefore Letters of Rep rizal ſhould be 
awarded againſt the Subjects of the Duke of 
Florence, and a Native of F/orence, ( but Ny ni- 
zened or naturalized i in England), Aud ave 


a Ship in. a Voyage for Leghorn, if a Caption 
| ſhould be made, the ſame is hot lawful, nor 
can the ſame be made Prize. Yet by the 


Laws of England, a natural born Subject can- 


not diveſt himſelf of his Allegiance ; * 6 5 he 


happens to be commorant in the Enemy's 
Country. 


15 XVII. It doth not any where appear, that 


' Reprizals can be granted on Misfortunes hap- 
5 to Perſons or their Goods, reſiding or 

ng in Foreign parts in time of War there; 
for if any Misfortune happens, or is occaſion- 
ed to their Effects, or to their Perſons, then 
they muſt be contented to fit down under the 
| Loſs; it being their own fault, they would 
not fly or relinquiſh the place, when they 
foreſaw the Country was ſubject to the. ſpoil 
of the Soldiers, and devaſtation of the Con- 
quexor. 


: £4 | The 


* 


N 
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ſatisfaciant pro damnis ſuſceptis, & deſtructione 
theſe words; Quòd non oft conſuetudo Anglice Rot. I. proleob. 


tempore Guerre, vel alio modo — 
tum eſt, quod totus proceſſus & ejus effedtus re- bernia. 


ſent. 


nor thoſe that travel through a Country, ſtay- ſhould be 


ſubject to the Law of the place. 


The Factions of the Guelfs and Gibellins in 
Florence, warring againſt each other. The 
Guelfs obtaining the Victory, and thruſting 
the Gibellins out of it, after they had taken 
the City, Domum cuj uſdam Hugonis de Papi in Mich. 5. E. 1. 
hoc Reg no Angliæ demorantis diruerunt, and Ret. 53. (in 
plundered his Goods therein, gui Hugo ſup- 7 */ar- Re- 
plicavit Domino Regi, ut Inde Itali Mercatores = TD 
{of that Faction and City then in England) Rege Florentiæ 
emendas hic ſibi facerent; upon which adjudi- | 
catum fuit, quod difii Mercatores ditto Hugoni 


gamns ſuz : upon which a Writ of Error was 77d, Roe. Vaſ 
brought, and the Judgment was reverſed in conie, 28E. 3. 


: BE : Draper & 
de aligua tranſgreſſrone fatta in aliena Regione, aii Civibas 
C onſider = Corke in Hi. 


vocentur, SC. 


XVIII. By right (for ſo it is now called, Rex fuciſie tas 07) 
of rendring like for like) there are many per- Regium Nun- 1 
ſons exempted, and thoſe whoſe Perſons are 7” * 9 
ſo privileged, have alſo protection for their rg 
Goods, ſome by the Laws of Nations, ſome r9gque moos. 
by the Civil Law, others by the Common Lam; Ihe Ambaſ 


among which Ambaſſadors by the Laws of {24275 of the 


. : ; | Romans bein 
Nations, their Retinue and Goods are exempt, il uſed 2 


coming from him who awarded the Reprize, Carthagini- 

the Laws of Nations not only provided for 4ns, and Sci 

the Dignity of him that ſends, but likewiſe u my 

the ſecure going and coming of him that is n the 

| Ambaſſadors 
Nor againſt thoſe that travel for Religion, of the Car- 

nor on Students, Scholars, or their Books; as, 


; 3 d d. 
nor on Women or Children by the Civil Law: 3 ee 


* 


ing but a little while there; for they are only done to them, 
| anſwered, 


E Pg 8 . 


TN 


A 


36 Or LETTERS or Book. 


| Carthaginian: By the Canon Law Eccleſiaſtical Perſons 


have done to .. W | 
he Bk, We expreſsly exempt from Reprizals. 


A Merchant of another place than that 
againſt which Reprizals are granted, albeit 
the Factor of ſuch Goods were of that place, 
is not ſubject to Reprizals 

XIX. Ships driven into Port by ſtorm or 

ſtreſs of weather, have an exemption from 
the Law of Reprizals, according to the Jus 
Commune, but by the Law of England other- 
wiſe, unleſs expreſsly provided for in the 
Writ, or Commiſſion. 

- But if ſuch Ship flies from his own Coun- 
try to avoid Confiſcation, or ſome other Fault, 
and is driven in by ſtreſs of Weather, ſhe 
may then become ſubject to be prize. 

But it is not lawful to make ſeizure in any 
Ports, but in his who awarded the Reprizal, 
or his againſt whom the ſame iſſued; for the 
Ports of other Princes. or States the Peace of 
them are to be maintained. 8 


Vita autem XX. Ships attacked by thoſe that have 


Jubditorum in Letters of Reprize, and refuſed to be yielded 
tahicauſa ali. up, may be aſſaulted and entred ; and though 
gatur, fore: it may tall out, not by intention, but by acci- 


creditum fit dent, that ſome of thoſe that ſo reſiſt, may 


apud aliguos happen to be ſlain, yet the Fault will lie at 


Popules, e0 ni. their own Doors, for hindring the Execution 
mirum quid 


crederent uni- Of right, and that which the Law moſt juſty 


euique homi- approves of. | 
num jus uitæ 


pflenum EA in ſe, & ad rem publicam potuifſe transferri, quod minime 
Eee prova 

belli, lib. 3. c. 2. F. 4. And ſeems to be of opinion by the Law of 
Charity, that the Proſecution of right for a Man's Goods, which 


bile, nec ſanctiori I heologiæ conſentaneum. Grotius de Jure 


inevitably muſt be by the Life of Man, ought to be omitted. Lib. 


2. cap. 10. Liv. lib. 2. 


RB, l, „ l This right of changing of Dominion 


is ſo odious, that in the taking of Goods, if 


h, 52. by any poſſibility the right Owners may have 


Reſtitution, 


- 
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Reſtitution, the ſame hath been done; and 
though a larger time than 24 Hours may hap- 
pen between the capture and recapture, and 
ſo may pernodtare with the Captor; yet Reſ- 
titution may be made. : „ 
R / 77 If a Ship be Prize or not, this ſhall be Prize or not + +47. | 
tried in the Admiralty, and no Prohibition Prize is of ...,,,./t 
ſhall be granted. The Caſe was, there being I * 
War between us and Denmark, a Privateer ß 
Scotland took a Ship as Prize being a Daniſh 5, u and 
Ship, and ſhe was condemned as Prize by the Barton, v. 
Admiralty in Scotland; and brought her upon Frazthn, 
the Land, and S. libelled in the Admiralty of Cœrtb. 474. 
England; and ſuggeſted that ſhe was not a Da- 
niſb but a Ship of London, per Curiam, in as 
much that the matter is Prize or not Prize no 
Prohibition. Tompſon and Smith, 1 Sid. 320. 4 gi 
Nals 158, 6176. . — 
One who had Letters of Marque in the ſhall be tried 
late Wars with the Dutch, took an Oſtender —_— Admi- 
for a Dutch Ship, and brought her into an N 
Haven, and libelled againſt her as Prize, and 
the Oſtender libelled in the Admiralty againſt 
the Captor for damage ſuſtained, for the hurt 
the Ship ſuſtained in the Port, and a Prohi- 
bition was prayed, for this that the Suit is 
for damage done in the Port, for which an Raymond 473, 
Action lies at the Common Law; but the 3 
Prohibition was denied, becauſe the Original 27,4 © 
being a Caption at Sea, and the bringing her 
into Port in order to have her condemned as 
Prize, is but a conſequent of it, not only the Thermolin v. 
Original, but alſo the conſequences ſhall be Sands, Cares. 
| tried there. Turner and Cary cont. Neeles 1. 73 — 
1 Lev. 243. 1 Sid. 367. 2 Keble 360. 364. YO 
1 Vent. 173. Radly and Delbow con, Fgles- 
eld and-Whital 2. Keble 828. and 2 Lev. 25. Barthol. in 
2 Saun. 259. Cr. Car. 97. Skin. 59. 2 Show. 2 32. Leg. ii quid 
An | 
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Bello D. de cap. And therefore if he, who hath Letters of 
_ & raw Marque or Neprizal, takes the Ships and 
50 ibn, ©. , Goods of that Nation, againſt whom the ſame 

Capt. Conſe. are awarded, and brings the ſame into a 

Gall. 20. tit. Neuter-Nation, the Owners may there ſeize 

23- Art. 24. her, or there the Admira! may make Reſti- 

_ ores tution by Law, as well of the Ship's Gaods 

2 to the Owners, as the Perſons captives to 
their former Liberty; for that the ſame ought 
firſt to have been brought infra Prefidia of 
that Prince or State, by whoſe Subjects the 
lame was taken. | 

March 110. And with this agrees the Common Law ; 

5 T +4... for a Dunkirker having taken a French Veſſel, 

cy Res que ſold the fame at Weymouth, whither it had 

infra Præſidia been driven before it was brought infra Præ- 
perdufte non- fidia Dom. Regis Hiſp. it was in ſuch caſe 
dum funt, ruled, that if a Ship be taken by Piracy, or 

52 cy. Letters of Margue and Reprizal, and is not 

patæ, Domi- brought infra Prefidia of that Prince or State, 

num non muta- by whoſe Subject the ſame was taken, the 

1. — ſame could not become lawful Prize, nor 

Ji pere the Owners by ſuch a Caption diveſted 
7 * of their Property, 

But if the Caption be by Ships of War, 
the Property will be immediately in the Cap- 
tors, and never diveſted, unleſs afterwards 

| vi, manu & forti it be in Battle regained. 
Wo. 1 + FidebA.c.13, XXII. Upon the ſharing the Spoil of the 

86, , 8. captivated Ships, regard is had to the Ships 
* 5 preſent, not the Captors only; (for his Re- 

ward muſt be the Encouragement of his 

Prince, like the Roman Corana's, of which there 
were various, according to the Atchieve- 

ment of the Conqueror, for the Profits of 

Prizes are to be equally divided amongſt the 

Ships preſent, and not ſolely to the Captor; 

therefore if Letters of Reprizal are granted to 


WO 


Caar. II. MARQUE axy REPRIZAL.: 


two Ships, and they happen both of them at 
Sea to meet a Prize, and the one attacks and 
enters her, by means of which ſhe becomes 
abſolutely the Conqueror; yet the other hath 


right to an equal diſtribution with the Captor Mich. 32 Eli. 
both in Ship and Goods, although he did Somer: 3ndSir 
nothing in the Conqueſt : the reaſon is, That 
although be miſſes the opportunity of taking 
her, yet the preſence of his Veſſel armed and 


prepared for Battle, at the time of taking, be- 


came a Terror to the Ship that was ſo conquered, 


And by the Law preſumed ſine ejus, that the 
other Ship would not or could not be fo 


taken, which Law hath paſſed the current. 
and approbation of the Common Law, as re- 
ſonable, juſt, and equitable, and may be pre- 


* 


RP 
f 


tended or ſurmiſed to entitle the Party Captor 
to the making Reſtitution of a Moiety to his 
Companion then POR 

XXIII. But 1 


to whom Letters of Marque are granted, fol. 530. 
ſhould inſtead of raking the Ships and Goods Meer 776. 


of that Nation againſt whom the ſame were 
awarded, wilfully take or ſpoil the Goods of 
another Nation in amity, this would amount 


to a downright Piracy. And the Perſons of- 
fenders would for ſuch fault create a Forfei- 
ture of their Veſſel, and the Owners muſt be 


for ever concluded by the ſame, notwithſtand- 
ing ſuch Commiſſion. | 

XXIV. But that muſt be underſtood where 
ſuch a Caption is done in a Pyratical man- 
ner; for moſt certainly, if Letters of Repri- 
zal are granted to a Man, and then he de- 
volves the power to another, and the Party 


to whom the power is conſigned, takes the 


Ship and Goods of another Nation than 
againſt whom the ſame were awarded, but 
VV upon 


Rich. Buliley's 
C. Leonard 2. 
of part 18a. 


it ſhould happen, that thoſe Rolls. 45ridg. /- 


5 1 


2 
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upon a violent preſumption that he made a 
right Caption, for that he found the Colours 
of ſeveral Nations in the Ship, the Mariners 
of ſeveral Countries, the Ship of the Built of 
that Country againſt whom the Letters of 
Reprizal were awarded, though perhaps upon 

Stat. 4H. 5. c. a Judicial hearing the Parties are reſtored to 
7. 14H. 4. their Ship and Goods, yet the Captors ate 
c. 4. not to be puniſhed Criminaliter, nor the Gran- 
tee of the Letters Patents Civiliter: And 
the reaſon wherefore it was no injury in the 
Captors to take, did ariſe from the probable 
cauſe which will excuſe the Captors from 
puniſhment (though perhaps it will not from 
anſwering of the damage; ) but it is clear the 
Grantees are excuſed from both, unleſs privy 
to the Caption; and the reaſon is this, for 
the Letters Patents do not only veſt the debt 
in the Party, but do likewiſe give Power to 
the Party to recover, and is a judicial proceſs 
to obtain ſatis faction, vi, manu & forti from 
the Subjects of that Prince or State againſt 
whom the ſame are awarded: So then it will 
be no more than if the Creditor deliver pro- 
ceſs to the Officer to take his Debtor, and he 
takes a wrong Perſon without the Knowledge 
of the Creditor, this may ſubject the Officer 
to anſwer Damage to the Party taken, but 
not the Creditor. | 
. XXV. Therefore Letters of Marque or Re- 
. | prizal iſſue not without good and ſufficient 
Caution firſt given for the due obſervance 
thereof according to Law; the Tranſgreſſion 
of which creates a Forfeiture of the ſame. 

And therefore having taken a Prize, and 
brought the ſame infra Præſidia, the Captor 
muſt exhibit all the Ship- papers, and capti- 
vated Mariners to be examined, in order to 

| adjudication, 
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adjudication, till when Bulk ought not to be 
broken without Commiſſion, nor may the Cap- 
tain of the Captor ſuffer an embezzlement of 
the lading, or ſell, barter or diſpoſe of any | 
part without Commiſſion; for the King hath a 3£z. cap. 5. 
proportion in all Prizes. 1 
Such Goods ſo brought in are not ſubject 12 Car. Il. 5. 4, | 
to pay Cuſtoms. "A — "of 
XXVI. By the Law of Nations, ipſo facto, don, 8 
the Dominion of the things taken by thoſe to | 
whom Letters of Marque are granted, become 
the Captors, till the Debt and Coſts, that is, 
the original Damage and ſubſequent charges 
are ſatisfied; which being done, the reſidue 
ought to be reſtored: So the Venetians uſed 
their equity, having taken the Ships of Genoa, 
did not ſpoil any of the lading, but preſerved 
the ſame very carefully, till the Debt was 
paid; which done, reſtitution was made of 
the things entirely, without diminution. e 
XXVII. When for the fault perhaps of a ai ] 
few, a debt becomes National, by reaſon of * 
which the Goods of the innocent become lia- | 
ble (if taken for ſatisfaction) whether by the 
Law of England, the party ought to have 
Contribution, is a queſtion moſt certain by 
the Common Law; where more are bound to pz. NM. B. 
one thing, and yet one is put to the whole . 162. Ola 
Burden, the Party may have proceſs called - 3 
Contributione facienda for his Relief: but | 76. C. el 
when a debt becomes Univerſal or National, | 
it ſeems otherwiſe : For if one lends my Coun- 
try Money, I will not call myſelf debtor, yet I 
will pay my ſhare * : So it may ſeem equitable . 5 Bene 
by the Laws of Charity, though not compel- cap. 19. 
lable by the Laws of the Land. | 
VXXVIII. Yet when depredations have hap- 
pened to Foreign Merchants, and complaint 


hath 


Greg. lib. 9. 


Pat. 26 E. z. 
pars 1 M. 16. 


Dr LETTERS, &c. Boox I. 
bath been made, the Kings of England have 
often iſſued forth Commiſſions to enquire of 
the ſame : and ſo it was done upon the Peti- 
tion of ſome Merchants of Genoa, who com- 
plained againſt the Inhabitants of the Iſle of 
Guernſey for a depredation, .in taking away 
and detaining their Merchandize and Goods, 
to the valye of many thouſands of Pounds, 
out of a Ship wrecked by tempeſt near that 
Iſle, by which the Commiſſioners were em- 
powered to puniſh the offenders, and to make 
reſtitution and ſatisfattion for the damages. 

The like complaint was made by the Mer- 
chants. of the Duke of Britain, of certain de- 
predations committed by the Subjects of the 


Pat. de An. 6. King of England, who iſſued forth the like 


H. 5. pars 1. 
M. 9. Dor ſo. 


Commiſſion, and to give them reparation and 
damages for the ſame; ſo that if the Subjects 


/onis arreſt. of the King of England have had their Goods 


taken by way of Reprize for the ſatisfaction 

of ſuch debt or damage, they may have the 
Benefit of the like Commiſſions to lick them- 
ſelves hole out of the Eſtates of the Of- 
fenders. | 


A 
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CHAP. Ill. 


Of Privateers or Capers. 

J. Of Privateers, whether allowable by the Laws of 
., Nature. 
H. Of permiſſion of fuch by the Laws of Nations. 
III. 2 2 2 firſt Eoin M | 
IV. 'WWhether it be lawful to undertake ſuch an Em- 

ployment. 
V. Of Commiſſions general to endamage an Enemy. 
VI. Of Commiſſions . ſpecial and to Privateers, and 
the Immunities they claim by the ſame. 
VII. They are not to violate the Law of Nations. A 
great Caſe on that "Head. 


VIII. Of the Care that'is obliging on the iſſuing forth 


uch. Commiſſions, in reference to their Regulation, 
and eſpecially in the laſt Treaty Marine, between 
England and Holland. | | 


IX. Of Goods 2 to Prize, how confidered in re- 
7 


Ference to adjudication general. 
X. Of the Goods conſidered in reference to adjudica- 
tion, on Occaſions ſpecial. | 

E. ' Of the'Laging made Prize, whether it draws in 
2 Porftiture of the Veſſel, and where otherwiſe. 


* 


XII. Whether Ships refuſing to yield up to ſuch, life 


is engaged. | | | 
XIII. Privateers where ſubjett to Puniſhment,- and 

their Actions where Occaſion a Forfeiture of their 
. Veſſel. | 4s 

XIV. Of Things not ſubject to Ha 

XV. Conſiderations general on Privateers. 


to mutual Rid, for Kinfmen aſſemble ard 


bring 


il 
FM 
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bring help, and Neighbours are called upon, 
and fellow Citizens; for it behoves every one 
either to take Arms for himſelf, if he hath re- 
_ ceived Injury, or for his Kindred; or for his 
Benefactors, or to help his Fellows if they be 
Barthel. in wronged. And Solon taught, That Common- 
Leg. wt vim. qwealths would be happy wherein every one would 
ord. T- think another's injuries to be his own. But when 
*:. War is denounced, it matters not what obli- 
gations are wanting, it is enough the Nation 
is injured in general; for in that every indivi- 
dual is wronged, and all participate in the 
Indignities and publick Damages of his 
Country, to revenge or prevent which, is the 
Duty of every Member of the ſame. 
II. Since therefore it is not againſt the Law 
of Nature, to ſpoil bim whom it is lawful to kill, 
| no wonder that the Laws of Nations permit- 
Cicero Offic. 3- ted the Goods and Ships of Enemies. to be 
2 when it ſuffered their Perſons to be 
lain. ä | Þ 
III. The approbation of which in the Wars 
of later Ages, hath given occafion to Princes 
to iſſue forth Commiſſions to endamage the 
The Son of Enemy in their Commerce, and to. prevent 
wen, e. „*in ſuch Supplies as might ſtrengthen or lengthen 
ſerved as, Out War, to perſons to whom the prize or 
private Sol- Caption become abſolutely the Captors, and 
dier of pay that to prevent the ſpare of Ships of Force to 
_ Pompi- be abſent from their reſpective Squadrons or 
=o _ ee | | 
ilbanded- Buy thoſe of. Holland they were termed 
the young Capers, by the Spaniard they had their de- 
2 — nomination from their reſpective parts, as 
main with the O/tenders, Dunkirkers, and the like, in Eng- 
Army, tho? land called Privateers; how far the Actions 
but a Volun- of thoſe, as in relation to the attacking and 
deer; Cato killing- of the Enemy, or ſpoiling of * 
| | CE Ships 


Car. III. Or PRIVATEERS on CAPERS. Lo 


| Ships and Goods are lawful, not being com- wrote to Pom- 
manded nor Hired thereto, may be a queſtion. / pilins the Ge- 


neral, that he 
| ſhould give him an Oath the ſecond time, giving this Reaſon, Qa 


priore amiſſo, jure K. wh ' Begib pugnare lion poterat Cicero ſets down 
the very Words o Cato to his Son, whereby. he admoniſheth him 


- not to enter into, Battle ; Negse enim Jos eſſe by miles non ſit pug nare 
en hoſte. Cic. Offic. 1. 


. By the Laws of Nations (as hath been 
ſaid) it is lawful. for every Subject of that 
Nation in War, to ſeize upon the Enemp 3 
Goods and Ships Ps, as alſo to kill them; for 
they are, * 4 War denounced by Law, 
looked upon as of no account; and if reſpect 

be had to natural and internal Right, it 
ſeems granted to every one in a juſt War to 
do thoſe Things, which he is confident within 
the zuſt meaſure of warring, to be advanta- 
us to ihe: innocent. party : but though 
there may be ſuch authority given, yet what 

"tle can they claim or appropriate to them- 

. ſelves of the Ships e or Goods of Enemies, (for 

ſurel ary. there is nothing owing. to ſuch, nor 

| ey lawfully called to the ſame) unleſs 
K 1 can ſhrowd themſelves under the Pro- 
tection of this, that what they do, is only to 
exact puniſhment from the Enemy by the 
common right of men. | 

Vi. Commiſſions to kill or ſpoil the Enemy 

are in two reſpects, either general or ſpecial : 

General as in a tumult; among the Romans 

the Conſul faid, Whoſoever would have the 

Commonwealth ſafe, let him follow me; and to 

all particular ſubjects is ſometimes granted a 

Right of killing in ſelf-defence, when it is 

publickly expedient, as on a ſudden occaſion, 

and the like. 

VI. Special Commiſſions are ſuch as are Leg. Deſerte- 

granted to thoſe that take Pay, and are under n. D dere 

Orders; the not obeying of which may be . 

4: F | puniſhed 
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C. Lyando 
liceat unicui- 
«e Leg. 1. i 


fied, the other decmines: or bas th to thoſe 
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| 3 with W e the . 
well. 


— 1 . — 


who receive no pay, but to War at Tori 
own charge; and that which is more 


niſter at t cir own cofts a part 6f N , 


providing Ships of F orce, and all orher ai 
litary proviſions to endamage che Enemy br 


their Confederates, 1 Thi ich Ly termed 
Privateers, &c. as to whoth 

pay is 1 8 leave ck - 
take from the Enemy ; hd though fuch Li- 


ulteadl bf 
8 they Can 


cence is. anted them, yet may t 155 = 


vert of their own. Head to wel 5 PAT 
2 


thoſe Prizes, before the fame have been by 


Law adj hudged lawful to the Captors. 

2 (200, N or thay ſuch Privateers Artem 
thing againſt the Laws of Natiohs, as to if 
ſault or endamage an Enemy in he Port or 
Haven, under the Frobebilon ef any Prince 
or Republick, 85 he Friend, Ally, ** Neu- 
ter, for the peace of ſuch places muſt be kept 
inviolably. 


Sir Kenelm Digby having obtained a Com- 


million againſt * he French, being 'in the 
_ Straights, was every where honoured as a 

Cavalier whom the King of Great. Britain 
favoured; in his Voyage he took ſome Prizes, 
and coming to Agier redeemed ſeveral Cap- 
tives, hom he took aboard, and phiced | in 
tlie ſeveral Veſſels he had malle rize of: 
the which he ſo effected, that in a ſhort time 


he became Hluſtriſſimo of fix Ships of War; 
coming to Cape Congare, ten leagues from 
Scanderoon, and having ſent a Boat to . 

the 
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the road, word being brought that there were 
in the road two Vengtian. aleaſſes, with two 
other Galleons, two Eigliſʒ Ships, and ſeyeral 
French Ships, Sir r Kenehy being ſatisfied of the 
177 We to attack them the next mor n- 
althop ugl h the Admy ral of the Venetiaus had 
Kaige him ſelf. Prote 9 r of the French, and 
1 5 he Pw EK all the Engliſh Ships of 
ar that he ſhould meet, either! in that Re- 
publick's or Grand Signior's Seas. Sir Kenelm 
"notwithſtanding reſolved to engage them, 
an 1 accordingly bore yp to them, and the 
"Venetian; General weighed Anchor to meet 
"him ; 3 Sir Kenelm before he fired, ſent a Set- 
"tee to inform the Venetian of his Quality, and 
of his Commiſſion, Being only to endeavour to 
"make prize of the French, and giving him all 
del aſſurance po oſſible of h is iendig and This mattes 
"reſpect to the Faber gu before the Set- was highly 
oft was anſwered, the engagement was begun debated at 
37 105 Engliſh, French, and Venetian. This 3 
5 Sir 15105 Digby was queſtioned 


complaint of 


for that Hoſtility had been Landy, then 
e the Engliſh, in.the Grand Sig- Ambaſſador 
oad, and thereupon the Baſſa of Alep- for that Re- 


blic at L 
2 22 Cady of Scanderoon made an Avania or mY —— 


Enbargoe on the Exgliſb. Merchants, till re- 1629. Yide 
paration was made, for the breaking che Hift. Republic. 
Peace of the Port. | . 


"com Y 
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VIII. In the granting of 1 private Com- bebe 


. iche there is always great care to be had 
and taken by caution, to preſerve the Leagues 
of our Allies, Neuters and Friends, accord- 
ing to their various and ſeveral Treaties; 


eres therefore at this day by the late Treaey 


berween his Majeſty and the States of H«liand 
at London, before any Privateer or Caper can 
receive Commiſſion, the Commander is ob- 
F 2 liged 
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liged to enter before a competent Judge, 

þ good and ſufficient ſecurity by able and re- 
Fonſible Men, who have no part or intereſt 

in ſuch Ship, in 1500). Sterling, or 15,500 

Gilders; and when they have above an hun- 

dred and fifty Men, then in 30007. or 33000 

Cilders, that they will give full ſatisfaction 

Treaty Marine for any damage or injuries, which they ſhall 
at Lond. De- commit in their courſes at Sea, contrary to 


cem. 1, 1674. : 
774 of Ke that Treaty, or any other T reaty made be 


mentioned 


that they 
have given mage or 1ny uries, as they TY, do, the Ship 
ſuch ſecurity. . is made liable. | Fae 


- : 11 40 
There is a Proviſion to the like Effect BEE us and the F = _M 
\ 1 the laſt Peace. 


ESL Tort fd 15 IX. If a Suit be commended between the 
27 " Captor of a Prize and the Clhimer, and there 
28 a Sentence or a Decree given for the party 

Ait. 13. 10 ſuch Sentence or Decree (upon 
ſccurity given) ſhall be put in execution, not- 
Theſe Arti- 1 ing the Ap 5 made by him that 
—_—— their took the Prize, hic ſnall not be obſerved 
| Ae fit th be à in caſe the Sentence ſhall be given againſt the 
n Standard 10 Claimers; if torture, cruelty, or barbarous 
1 all the Na- uſe happens after a Caption, to be done to 
6c" + wrY the Perſons taken in the Prize, the fame ſhall 


always be 1 of Revocation and Annullity of 


"was lawful, and the Captains ſhall loſe their 
| \ Commiſſions, and both they and the Offen- 
| | « ders be ſubjected to puniſhment. 
0 

| 


ann heftium fe X. Such forts of Inſtruments having made 
| A 26 e g, a caption of Ships bound for an Enemy from 
a ellum u 


cefſaria hoſt Nations Neuter, or in amity with both the 
eduitiftrat- warring States; the lading, in order to be 
| made Prize i is reduced to o theſe three ſeveral 


| - heads. 7123257 

| | * : N | ; Firſt, 
'L WW; 4 : 

| 4 Pow [bt N AW + : 7 | J 


2 7 = n 
Ferne, ue Wt 2 i. LESS, 
8 4 


miſſion muſt TWEEN His Majeſty and that State, and u vpon . 
their 


ommiſſions ; and for anſwering, of ſuch da- 


ipſo facto diſcharge ſuch a Prize, although ſhe 


— wits F BY 2 0 
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Firſt, thoſe Goods that are fit to be uſed, Con/ulrar. 
in War, under which are included Powder, Nr 
Shot, Guns, Pikes, Swords, and all other F / lingua lia- 


lica, in quem 


inſtruments and proviſions of Armature fit relate ſunt 


to be uſed in the Field or at Sea. * conflitutiones ., 


The ſecond are thoſe things that may be 7=perat "4 
uſed | in time of War, and out” of War, as e 2 
. Money, Corn, Victuals, Ships, and the kke.- e | 

And the laft, are thoſe Goods that are only 
fit for luxury and pleaſure. _ . - 

XI. The firſt = accounted Prins withour 
exhitoetcnly 4 ; He is to be accounted an Enemy. 
that: ſupplies an Enemy with. * neceſſary YO 
the Mar. 
The ſecond i is to be contained according to Cambden Jun 
the ſtate and condition of the war; for if a 1591: By the 


„„ 


| Pr:nce cannot well defend himſelf, or enda- fourthArticle ,,, | ,, 


mage the Enemy, without | intercepting - of * L 


at Loni. 167 1. 
ſuch things, neceſſity will then give a right ta thoſe Goode 7757 


the condemnation. And ſo Queen Elizabeth chat may be 


did the Han/iatick Fleet taken, laden with -_ 3 
Corn for Liſbon, upon conſideration. of the War v : 

pt 
ſtate of the War, the ſame became prize... .-': Ships) may 
not upon any account-be called prohibited, nor ſubject to a condem- 
nation, except carried to places 2 Art. 4. See John — 7 
his Daniſh Hiſtory concerning the prohibiting of Goods by thoſe 
Northern States. Vide pofteg, the Grant Prize condemned e Eli. 
beth in tit. Cuſtoms, and vide tit. Ships of War, 5. 24. 


The laſt become free, and (as we have ben: 
fors-mentioned). according to that of Seneca; k Wk 
Twill not help bim to Money to pay his Guards 
but if he ſhall defire Marbles and Robes, fuch 
| things hurt not others, onhj they miniſter to his 

luxury: Soldiers and Arms I cpillnbt ſupply bim 


with; if be ſpall ſect for Players and recrea- --- 


Hons to ſoften his" fierceneſs,” Iwill gladly offer 
to Bim: . of Wat. p Won, not Jens „ 
| x E. l en 29. Bk Ac. 
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2 ye as are, far pleaſure and otentation 5 
ces t F Ti the Sea, I will not deny. 
200 Partons 71 fa e take a Ship! laden wholly 
2 with Gust Goods, both Ships and 
Enemy may Goods may be ſubjefted, and made prize. 
in ſome Ska be puniſhed 3:;bux if the. ſame be dope wy . neceſſity of 
obedience, though the parties are much to, blamed, they yet are 


not to be puniſhed ; ; and ſo it was with thoſe which relieve Sir Jobe 
Oldcafth with proviſions. Who being taken, were diſehar 


But if part be prohibited Goods, and the 
other parts is not prohibited, but ſuch as ac- 
cording to the neceſſity of rhe War ſhall be 
ſo deemed, the fame may draw a conſequen- 

mee, nh e of Ships, as _ as lading. 

yencveventh © If part of the lading is prohibited, and the 
Sir ia the * * other part is merel) * and for plea- 
dan, 16 ow? fure, only the Gogds prohibited become prize, 
Skipper, will and the Ships and the remainder become free, 
wy BOSD one and not ſubheet to infection. 1 


ted Goods, the Ship "may 2 With the reſt in their Vee ür 
he as 1 57 Pleaee and the Ship ſhall· not be brought into Port. 


XIII. If dach l Ships ſhall be attacked in or- 
x wt — an 8 3838 = 
* = 5 a 5a e 1 to have 
TY Thieves or e . in it, which. refuſes to 
inquit Auguſ- yield — 2 Inis, may be broken up by 
tinus, gui ju the cars an the Perſons reſiſters vt a0 
ee an. 

tum eircumduxit +" fi „ 4 ire ofa gel in intereat, Publ. 

Epift. 15a. 

& XIV. But 'F an any. of thee Privateers wil 
fully commit any ſpoil, depredations, or any 
other injuries, either on the. Ships . of our 

Leg, 5. 4 Na- Friendi ot Neuters, or on the Sh: gs of Goods 

_ 1 C. 6.3. of our awn Subj ects, they wo nary twithſtand- 

„ 3.J4- ing they are — in pay, be ſuhjected in fore 

Rolls dbridg. Ades to Death and other unlibments, accord- 

A 539. ing to the demerits of hots cr. mes, and per- 
haps may ſubject their veſſel to — 

A 


GY 
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And though by the Law of Nature the 
Goods of Enemies are to be ſpoiled as well as 
their Perſons ſlain, yet ſome Goods and things 
ſeem exempted, and ought not to be ſpoiled, 
and therefore it is not lawful to land on the 
Territories of our Enemies, to ſpoil places 


dedicated to d Though Pal pot . 
rves, when places are taken by the Enemy, cum loca D. je. 9:64 
thing 8 dealt ts be Sacred; the reaſon given N {Mu 17% 
is, 2 the things which are called Sacred, 477 6 A 
ver are 10 not indeed =, from Rus „ {lb 
mige uſes, but are publick. Te Townſmen, = 


faith Tacitus, opening their gates, ſubmitted Tacit. Anat. 
themſelves and all they bad to the Romans, 3. 
ord ſelves were ſpared, the' 7 own Was fired. 
ompey entred the my by the 1 right of Vidbo- 
hy or 7 46 4 Cle renin ut as a Conqueror and 
| £0 nvilege may ſeem right by the 
Law'of to a overeign, ' of a General, 
IT ends a conqueſt, yet that La may 
Teem devolved to hür, whoſe Commiſſion 
| 5 cautionally to endamage the Enemy only, 
as, in 5 5 abr commerce ind proviſions wars and f 
ing them to withſtand the ar: Cer- Victories for 
iy char conqueſt is poor, whoſe” Frophies the moſt part 
@ Triumphe: are re I up with Roofs, Pil- ns wad 
„ Poſts, Pulpits, and Pegs: and the fpoil of throwing Ci- 
culture. Hence it is, that at this day the ties, which 
1 5 France | in Germany and the Nei ber-“ work is not 
| epts of Coliribotior; by which the one — 4 
Tits 5 Churches are not only ared, buy Goods, the 
n the Countrymen plough and ſb as quiet. wallsof Cities 
200 cl 24 there were no Armies in i their Territo: 2nd Temples 
DMI F 4 19410 XV. M of the Gods 


Fl partake in 

the: ame. kin, * Citizens and Priefts e eq vally nad: nor is the 
rapine of ſacred riches and prophane anni e: fo many are the Sacri- 
leges of the Rimanxs as their Trophies, ſo many are their Triemphs 
over Gods and Nations; and then goes further, Tot nanubiæ quot ma- 
nent * 3 * dearum. Mox & blne, Quod fi quid 


ad ver ſi 


ET 


6 & ; 


= 


"7 = PRIVATEERSo on x CAPERS. Book I. 


adverſi Urbibus accidit, - cadem. clades 7 emplorum gue & menium 
Fuerant. 


Even upon the ſame Reaſon, that the Inſtruments of Huſbandmen 
are not to be taken for a pledge by the Civil - Common Law. Leg. 


\__ exeunt, C. que res p XV. Coke on Littleton 4 


Moſt certain, thoſe ſorts, of C apers or 
a Privateers,. being Inſtruments. found out but 
......... of later Ages, and *tis well known by whom, 
tit were well they were reſtrained'by conſent of 
all Princes; ſince all good Men account them 
but ne: TROVE Fog, FENG. who without 

any reſpett to the cauſe, or having any inju 
Aa t. 1 *-2 an 2 zor ſo much as aeg for 1 
vi Fe, ſpoil. Men and Goods, making even a 
* ne beving 45 it, amidſt the calami- 
Ges a War, riving a commerce and 
mart. with. the ſpoil, . and 5 with as much 
peace, and. 8 as if they pag neyer heard 
of Tears, Blood, Wounds, or Death, or 115 

h thi uch to ex 0 her lives ag 

hips, of. the Uke kind, Bene ant were 


and Juſt, — e 1 Enemy 
det en] With 2 rohit ; 1a, Ore, 800 354 


ou” iti were noble 211 Ont | the G 
2154 om $ the 588 . 
2 ai 1 jg ; 99 rap 2 en. 755 


1 e 


tf E 1798 e 
22 A Ae men egg 115 8 
1 s den ders 
boot he 5722 5 11ipn ate 8 1 le : 
5 121 19 * 71 jeg covexing Sea, 8 E 
N 1 bas £4; 1 e 5 it. cIc well the 555 were re- 
25 ph of wa 10 . nt, Or oel 0 not. ſub- 
Eg 0 oe Quarte when taken by Ships of War: 
— 11252 911 e, s Þ PALS 'thaf St 5 aul never Heard of, Jen 
1 Cori uk. path y 0 . 1 05 to Mar ar at bis conn. hare: ? 


=; Lowy III . 2 Hrtuft 220 
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TRA thy 8 
amb 0 Cc H A P. Iv. 5 \ * 
Of Piracy. 


'E Pirate what, DE 
II. O the duty incumbent on Princes and States a as in 
reference to ſuch, and whether liable fer the dama- 
ges they commit. 

III. Pirates where they bold a Society bat the fame 
is. efteemed in law, and of equality held by them. © 

IV. Whether capable of the Solemn: ties of War, 
and Right of Legation. 

V-c; Whether capable gf ſuccaur by the Laws of Na- 
tions. 

VI. Ships: were liable for redemption of the Maſter. 
remaining pledge * Ship and Lading,, and * 
nat. 

VII: Oath eiven to a a 1 for redemption. if a 

© 8 hap. from Frau, whether the Jams ought to be | 

performed. 

vi I. ores Hers. ae by e Pirates, 32 


ASD the Te may.. e Ladd the Je fone 
tatut = 
Piracy. committed by the. Subjects 0 „ Nes in 
x. Fire Wars digg 0 2 among Eng- 
odd. 7 N be 0 by the Hatute If 
x. Committed on the. Britiſh Seas prniſhable by the 
Crown. F England, and none other. 
XII. "WW here committed. in the Ocean, whether they 
5 may. be executed with trial, by the Law of Na- 
ture. 
XII. The like where the Fudge re Fuſes to try them, 
of in caſe of emergency, whether Fuſtice may be ex- 
ecuted immediately. e 
NI. Pirates attempting to rob, commit a Murder; 
whether all prineipals, or enz the layer, and the 
...reſt acceſſories. 
V. If the ſubjects of one Foreign Nation rob an- 
other, and bring the Booty into England, —_—_ 
the 


L741, 
the party injured may proceed Criminaliter for pu- 
niſhment, and Ctyiliter for reſittution. 
XVI. Pirates take en, and no part-of the Lading, 


7 Piracy. 
XVII. Where a Maſter may commit Piracy 0 4g thoſe 
things that are committed to his charge, a 4 
not. | 
XVIII. Where Piracy may be, though there be no- 
thing taken : and where Goods are” taken opt of a 
. Th and nobody in it, | 
XIX. TH Captain and Crew of a veſſel having _ 
5 of Reprize \ com it Piracy, whether 
24 2 4 them ough t to anſwer the Da- f 


X N. I Whert Goods taken at Sea amount not to Pix 


* 
: 195 0d. taken ard retaken b. a Friend, ohether 
the raderty of the Prize is altered. 


XXII. O Re/ Eaglaal. 0 Goods taken by Piracy r by 


England, 


Of Reſtitution refuſed 2 the bo Liege of 1 85 
cations in this Warrant fr om me 


ind, Jute The 25 wes 2% allow 175 e 


of Limitation if 
# Pir 27 as * reference to matters Cri: 
"minal, | nf — ball, at this Day 'by the 


ME 
. 7 55 H. 8. how it ret in 


3 a 1 ds 7 Pardon: 3 09 7 8 5 
_— A Pirate arraigned and | Ranging -mute Hall 
2375 Judgment of Pain, Fort and Dure, © | 
XXX. 10 the _Opergtion, of the Attainder in r caſes 


Pira 
XXXI. * Goods taken at Sen A brought to Land, 
ee, the Party is Sanifioll by eur . 


qt. 


IT 


v 


ch. IV. Or PIRACY. 


at.” II. 12 V. 3. c. 7. Piracy where and 
5% trtable. 155 

XEER> If the Anal claims either an eie 

er 4 concurrent Furiſdiction, the Courts above will 


not inter meddle. 
A1. N of old, how made to Perſons 


ozlel. at Sea. 


XIV. Pere n un l detained in C. [> 
1 on of 2 Oh Courts above, foe) upor 


eas Corpus, muy, there be jaft r either 


5 : "ns of de pie them. 
1 8 Pirate is a Sen- Thief, or + Hoftis bus 
I mani generis, who to enrich himſelf, 
ther by ſurpriſe or open force, ſets upon 
Merchants 420 others trading by ſea, even 
8 their Lading, if by any poſſib liry he 24 
an get the maſtery, ſometimes bereaving | 27 
N their Lives, and ſinking their Ships ; | 
the Actors where n, ' Telly ea Enemies to 
all, with whom neither Fu th nor Oath is to be 
ke: + Againſt Pirates and ſuch as live byß 


j 0b ut Sea, any Prinee hath power to ] 
nake War, tho' they are not ſubject to his... * 
Government Grot. de ur bell & IX be 


"+. cap. 700-4075 
II. By the Laws of Nane, Princes and Ir de EY 
States ate reſponſible for their neglect if they ders-could be 
do not provide Ships of War, and other re- . oy 
edles tor the reſtraining of thoſe ſort of Rob. yiclged up to 
ders; but how far they are bound, either by Jae 
the Civil Law or Common Law of this King- 24 have any 
dom, may be ſome queſtion; for it is agreed, E ge ate, the 
they are not the cauſe of the unjuſt fool that go EO 
ds commited by them, nor do they partake 1 In the reparati- 
any part of the plunder /z but if a Prince or on of the da- 
2 — ſhould: ſendf forth Ships. of Mar, or Com- mage. a 
miſſñions for repriſe, and thoſe inſtead of tak; 
1 920 from the 9 turn Pirates and ſol 


—_ po » 

K 2 4 : | : 
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Or PIRACY. Bock I. 
che Svhjects of other Friends, there bas been 
ſome doubt, whether they ought not to make 
ſatisfaction to the Parties injured, in caſe the 
n ſhould preve unable. Surely there 

8000 more reaſon for this latter than the firſt; 
ig Princes and States may give all their 

| [Caution is fabje wer to ſpoil the Ne nor is ſuch 
commonly ta- a Permi ion any cauſe w y-damage was done 
ken 4 = to our F riends, when even Private Men with- 

. Com. Out any ſuch permiſſion, might ſend. forth 

miſſions to Ships of War; beſides, it is impoſſible that 

prevent the Princes or States; ſhould foreſee, whether 

: ble. They are de they: . Prove ſuch or not; nor cap it be 
generally re- a dided' but we muſt ut eraploy ſuch, otherwiſe 
ſirained by 99, 4; {Or lf — epared.;, neither 

. 990 ne or 


een to ſet 
orth without 
a Commiſſion. 


| * Conflit. Cal. ' Rep nd, be —— to a Sia ae W 
| lie tom. 3. tit. he furniſhes ou, 2-Ship, with a Captain. and 
| 3. Conſtitutio- Mariners, and they Road of 8 th 
| ne Anni 5 2 Goods or Ships of that Nation againſt aa 
| | a vow Yo, . their: Cammiſſion is awarded, take the Ship 8 
His g. lit. 2. and Goods. of a Friend, this is Piracy * 3 d 
wif Auni if the Ships arrive in England, or in any ther 
1343 744 of his Majeſty's; Dominions, the ſame ſhall be 
nt the * (e26d4,and the Owners Tor ever loſe W el-. 
Treaty at ſel c. 2 20 Fo LA *% 
= Breda between England _ Holland, . * 2 1 sth. N in the 
Wie OY at Loudon 1674. .* 1 Rolli Abr. 530. 776. 
N 
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. From hence it is, that Princes and States 
. e very cautious upon this we call Jure Belli 
pri vati, how they engage themſelves; or thoſe 
Who ſeek reparation for wrongs before receiy- 
ed.; for che Perſon injured not the 
8295 action, 


chAP. IV. Or P IR A '&y. 


Ex. aQtion, | but devolves the power to ſothe' other 


r that particular 'uſe, whoſe Paw is 
no more than this, There, is moſt right.awhere 
Wis 19 7 5 42, or prize. ' Unhappy ſtate of man, 
- who port and yo is maintained only 

by Apoffig 8 bienſelf o Death; a Calling that 
nothing can make honeſt, but the hig heſt ne- 


ceſſity or pious charity. And therefore thoſfſe 
that iſſue forth ſuch fort of Commiſſions; gene- 


rally take Caution for their returning within 
a convenient Time, and not to Winder 1 in that 
- unhappy condition. 


III. Though Pidtez are called Enbenes, Leg. Hoſtes de 
et are they not properly ſo termed :' For be verb. * Jovi 
Ky an Enemy, ſays Cicero, who hath a Com- 


monwealth, a Court, a Treaſury, - Conſent' and 
Concord of Citizens, ad ſome way, if occaſion 
be, of Peace and League; and therefore. a 
Company of Pirates of Freebvoters are not a 
© Commonwealth, tho“ perhaps they may' keep 
_ a kind of equality: among themſelves, without 
Which no Company is able to conſiſt ; and 
0 Le. h it is ſeldom 
101d fociety to maintain rig bt, and they 
: 25 right to others, if not in all Things r 

ing to the Law of Nature (which among many 
people ĩs in part obliterated) at leaſt according 
to agreements made with many other Nations; 
or according to Cuſtom: Ss the Greeks, at 
what Time it was accounted lawful to take 

7 at Sea, abſtained from ſlaughter and 
depopulations, and from ſtealing Oxen that 
plowed, as the Scholiaſt upon T hucydides ob- 
ſerves; and other Nations living alſo upon 
the ' ſpoil when they were come home from 


1 ſent unto the Owners to redeem (if they 


8: leaſed at an equal rate) what they were rob- 
ed of at Sea: 2 at this day, if a Ship hath 
the 


» 


- — 


Capt iu « 


are without fault, yet Leg Hoſtis de 


„or ,LRACY. --.Boog 1. 
the f Bar : 
Emperor 0 be h wle Di 


rates of that Nation (if they Air 
and if there he no protection, . kn zif take 
within bt of their Caſtles, N ror 


abſolute ; but if reſiſtance is kl and 
bea Caption, ſhe then becomes che Captar's 
Sr, . Ria, ewes ta have med ner, 
rot. de Furd gain, Pirates ve, 
. . ſelves into a Government or State as thoſe / of 
72 Akier, Sallee, Tripoli, Tunis, and the 
ſome do conceive qught , not to Rogen, 
Rights or Solemnities of War: as, oth 
or places; for though they acknowledge : th 
: Suptemacy of the ee d va 
Ah a, generally it cannot impoſe on. . 
Wills aw ec Bag — A Phe Ps 
Carthage having yielded to the , victorious 
Scipio, did in ſome reſpect continue, and 
to raiſe up her dropping Towers, till, 
knowing Cato gave Counſel for the za e 
tirpation; out of the Ruins of .mhich arpſe 
Tunis, the, revenging Ghoſt of that famqus 
* 8 . 1 open Hoſſiliry Fei ai 
eving an 2 continue; as ſtink 
Eiders Jpr thoſe pl places Logs Ol 
— * d and in their Art, are 
become ſuch Maſters, and to that degree, ,as 
to diſturb the mightieſt Nations of the M ęſt- 
ern Empire; and though the ſame is. ſmall in 
bigneſs, yet it is in miſchief ; the con- 
e of weed ip put — in. Abe Bak, bf 
Holy the aged Lei. IX. to burn up this neſt, o 
War, bk * Ws .who having equipt out a Fleet in 2 
cap. 27. for Paleſtine, . relolyed .. to... beſiege 
pen Pl ks 3 of War — 2 ald. 
-the queſtion - was, Whether the ſame ſhould. 
be ſummoned? and carried, it ſhould not; 
{ Herd was not fit. n Ceremonies 4, hf 
on 


Oln r. Oi IRAN. TY 


, be Iauiſbed ai away on 4 company of . Oo. 5. 15 


nl Notwithſtanding this Tunis and — * 


Poli, and their Siſter Alprer 4 at this da 

a h neo of Pirates) *. ck the ri right 2 — — 
egation, and Sir Foby 20908 did - ſealed n the 

2 Peace Pinion his N b the Name of — a 
The moſt Serene and Might 1 8 Charles — 1A 

the ag by the Grace of God King of Great Houſe in the 
1 pon, F rance and Ireland, _ of 1he noble City of 
Faith and the maſt Excellent Signors © e, , 3 
Se B Baſhaw, the Divan of the Noble Isen Bela- 
of Tunis; Hagge Muſtapha Dei, di, and the 
Marat Bei, and the reſt of the Soldiers in the yearof _—_ 
Kingdom of Tunis; and with them of Tripoli - 3 | 
by Sir John Narborough * 8 W the Name Ha. 16756, 854 2 
I Baſhaw, Ibrahim Dey, Aga, Divan, and (afterwards, . 
Governors of the Noble City and Kingdom of May 1, 1676, 
\Fripoli in Barbary. So that now (though |? «ny _ 45 
a indeed Pirates) yet having acquired the Re- — 2 
Putation of a Government, they cannot pro- the Moon Za- 


Perly be eſteemed Pirates but Enemies. phire, and the 
year of the 


TY, Pirates and Robbers that make not a Hegira, 1087. 

Society, i. e. ſuch a Society as the Law of 

Nations accounts lawful, are not to have any 

- Futcour by the Law of Nations. Tiberius, 

hen Tac „58 had ſent Legates to him, 

dhe Was diſpleaſed, that both a Traitor and a Tacit. 4nnal. 
irate ſhould uſe the manner of an Enemy, 3: Hl Cie. 

ins Tacitus hath it; yet ſometimes ſuch men? 

"(Faith being given them) obtain the right of 

Legation, as the Fu gitives in the Pyrencan 

- Foreſt, and the Banditti at Naples; and — Ry gon 

| Selman the np ning having entertained * 

Barbaroſſo the famous Pirate, ſent word to 

the Venetians, Thar They ſhould "uſe bim and 

"efteem 


.30 t Or P. RA CN. = Book l. 


12. 


ale 


f 


eſteem him no more 


* as a Pirate, but one of 
their own Port. e fp oe 


. a Len VI. If a Ship is aſſaulted by a Pirate, for 


A  Rhod.ge jactu. re ion ich M ne OS 
be Pon * 14. ert, redemption of which the Maſter becomes a 


Point, and al- 1 ira 
ſo in Caſe of But if a Pirate ſh 


Capture byan 


2 Püclür res Slave to the Captors, by the Law Marine, 
nba. the Ship and Lading are tacitly obliged for 
*. The ſame his redemption oo a general Contribution. 

feign himſelf ſtranded, and 
to decoy the Merchant-Man for his relief, 


|  - Enemy, Lord ſhall fire his Guns, or wave his Colours, who 


Proc 


* 


Raymond 933. accordingly varies his Courſe for his Aſſiſtance, 
and the Pirate enters him, for redemption of 
whether — which he becomes a Slave to the Pirate, there 
in ſach Mat- contribution ſhall. not be made, becauſe it 
ter be legal, was his folly to be ſo decoyed. 8 


tze Partymuſt 3 Ee Sf ond es x. 
wait till the Promovent has libelled, before he can move for a Pro- 
4 hibition, 1544. 934. | Ih — 


VII. By the Civil Law a Ranſom promiſed 
to a Pirate, if not complied with, creates 
no wrong; and the reaſon given is, for that 
the Law of Arms is not communicated to 
ſuch, neither are they cabable of enjoying 
that privilege which lawful enemies may 
challenge in the Caption of another: however 
this hath its meaſure ; for a Pirate may hav 
a lawful poſſeſſion, the which he cannot be 

denied ( if injury or wrong be done him) to 
claim the benefit of Law. But the reaſon 
of that ſprings from a more noble Fountain, 
Which is his taking a legal courſe, for by that 
he hath ſubmitted to the Magiſt ate, and paid 
obedience to the Laws in dem nding Juſtice z 
beſides, the ſame is not done ſo much in favour 
of the Pirate, as in Hatred of him who firſt 
Bocin. J. i. c. 1 commits the wrong. - Auguſtus the Emperor 
proclaimed a reward of ten Seſterces to be 
given him that ſhould bring in Coracotas, the 

. | | famous 


upon the trial of Juſtice 


7 
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otherwiſe in taking away his life he ſhould 
deceive him of the ſum promiſed, which 


though the Perſon be deficient, yet the Juſt 
God is concerned; nor can that perſon that 


famous Spaniſb pirate, who having notice of 
the ſame, voluntarily comes and preſents him- 
ſelf before the Emperor, and demands the 
promiſed reward : and the queſtion was, whe- 
ther death or the Seſterces were to be his re- 
ward: The Emperor gave Judgment, that the 
ſum promiſed, ſhould be paid him, for 


would, in effect, violate the publick Faith 
given to him, who of himſelf offered himſelf 


A Pirate attacks a Merchant-Man, ' and“. 
enters her, for redemption of which the Maſ- od 
ter gives his Oath, at a time and place to | 
in the Pirate- a fum certain ; by ſome it 

ath been held, that the Maſter commits not 
behun if the price promiſed for redemption 

not brought according to the Oath; be- 
cauſe a Pirate is not a determinate, but a 
common Enemy of all, with whom neither 
Faith nor Oath' 1s to be kept: but that is no Leg. bona fide _ 
reaſon for the aſſoiling of the Vow ; for P. £24: 


hath promiſed a thing, ſatisfychis Conſcience 

after he hath - once delivered it to him, to re- 

cover it back again; for the words in an 

Oath, as to God, are to be underſtood moſt 

ſimply, and with effect; and therefore he. (ity 0. 

that returned ſecretly to the Enemy, and 

again departed, made not good] un Oath weng. 

cerning his Return. | 
VIII. If an Engliſh Man commit Piracy, he | 

it upon the Subject of any Prince or Repub- 

lick in amity with the Crown of England, he 

is within the purview of the Stat. 0 28 H. 8. 

and ſo it was — where one Winter ſon, * 
| | G an 


32 Or PIRACY. Book. 
On a Com- and others, had robbed a Ship of one Matu- 


miſſion 
| 4ap> on 


warded, England, and that the ſame was Felony by the 

Rott. Adm. Law Marine, and the parties were convicted 
28Eliz.m.23, of the ſame. bu | 

IX. And fo if the Subject of any other 

Nation or Kingdom, being in Amity with the 

King of England, commit Piracy on the Ships 


or Goods of the Engliſh, the ſame is Felony, 


and puniſhable by virtue of the Stat. and ſo 


it was adjudged, where one Careleſs, Cap- 


tain of a French Man of War of about 40 
Tuns, and divers others, ſetting upon four 
Merchant-Men going from the Port of Briſtol 


Rott. Adm. to Caermartben, did rob them of about 1ooo!. 


anno 28 Eliz. for which he and the reſt were arraigned and 
OY” found guilty of the Piracy. 


- 


Normandy was But before the Stat. of 25 Ed. 3. if the 


loſt by King ſubjects of a foreign Nation and ſome English 

John, and out had joined together, and had committed Pira- 

eh cy, it had been Treaſon in the Engliſh, and 

King of Eng- Felony in the Foreigners: And fo it was ſaid 

land, and they by Shard, where a Norman being Comman- 

were as now der of a Ship, had together with ſome Engliſb, 

—_— committed Robberies on the Sea, being taken, 

277 22 „ they were arraigned and found guilty; the 

25. per Shard. Norman of Felony, and the Engliſh of Trea- 

wid. 2 H. 5. ſon, who eee a. were drawn and hanged. 

1 But now at this day they both receive Judg- 
ment as Felons by the Laws Marine. 

X. If the Subjects in enmity with the 

Crown of England be Sailors aboard an Engliſh 

Pirate with other Engliſh, and then a robbery 

is committed by them, and afterwards are 

taken, it is Felony without controverſy in the 

Engliſb, but not in the Strangers; for they 

cannot be tried by virtue of the Commiſſion 

bak upon 


rine Gantier, belonging to Bourdeaux, and 
e Stat. a. bound from thence with French Wines for 


/ 
3 n — Y 
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upon the Statute, for it was no Piracy in them, 
but the Depredation of an Enemy, for which 
they ſhall receive a Trial by Martial Law, and 
Judgment accordingly. _ Ri 
XI. Piracy committed by the Subjects of Se/den Mare 
the French King, or of any other Prince or C4, * : 
Republick, in amity with the Crown of Eug- wa Ret imor ue 
land upon the Britiſh Seas, is puniſhable pro- Grimbuld in 
erly by the Crown of England only, for the eng. Ed. 1. 
. of the ſame have iſtud regimen & domi- Ps . 
nium excluſive of the Kings of France, and SER Admi. 
all other Princes and States whatſoever. ralty. 
XII. If Piracy be committed on the Ocean, 
and the Pirates in the Attempt there happen 
to be overcome, the Captors are not obliged 1r/iceremanum 
to bring them to any port, but may expoſe Zr , 
them immediately to puniſnment, by hanging i & ns 
them up at the Main- yard end before a De- 2ſt ef juris; 
parture; for the old natural liberty remains nam mam in 
In places where are no Judgments. ae 
And therefore at this Day, if a Ship ſhall be edicts nol 
on a Voyage to the eſi-Indies, or on a Diſco- ritate, rem no- 
very of thoſe parts of the unknown World, 6s debitam 
and in her Way be aſſaulted by a Pirate, but Sd u. 71. 
in the Attempt overcomes the Pirate by tjqe He He 
Laws Marine, the Veſſel is become the Cap- 
tors; and they may execute ſuch Beaſts of 
Prey immediately, without any Solemnity of 
| Condemnation. If we reſpect expletory Juſ- 
tice, it cannot be denied, but for the Conſer- 
vation of Ship and Goods, a Pirate invading 
may be ſlain, for the inequality between theſe 
things and life is made up in favour of the in- 
nocent, and by hatred to the injurious: 
Whence it follows, if we regard only that | 
Right, that a Pirate running away with ſtolen Oratione in 
Goods, if they cannot otherwiſe be recovered; MHecraten. 
may be ſunk. Demoſthenes ſaid, It was very 
G 2 hard 
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hard and unjuſt, and contrary both to the writ- 
ten Laws and the common Rules amongſt Men, 
not to be Lee to uſe Force againſt him who 
in a hoſtile manner hath taken my Goods. 
Leg.extat. D. XIII. So likewiſe, if a Ship ſhall be aſ- 
quod metus. ſaulted by Pirates, and in the Attempt the 
$4: es fhall be overcome, if the Captors 
bring them to the-next port, and the Judge 
openly rejects the Trial, or the Captors can- 
5 | not wait for the Judge without certain peril 
Honors && 4 and loſs, Juſtice may be done upon them by 
1 "ar La the Law of Nature, and the ſame may be 
rum Ciger Ju- there executed by the Captors. 
riſque publici tutela in medio conſtituta, ne quiſquam fibi ipſi per mittere 
valeat whionem. Leg. nulli C. de Judæis. 12 
Caaius Cæſar being but a private Man pur- 
ſiued the Pirates, by whom he formerly had 
been taken and ſpoiled, and making up to 
them with ſuch a Fleet as he poſſibly in haſte 
could get ready, attacked, burnt, and deſtroy- 
eld their Ships, and the Men he brought back 
plutarcb. in to an Anchor, where repairing to the Pro- 
Ce/ar. conſul to do Juſtice, and he neglecting, him- 
elf turned back, and there hanged them up. 
XIV. If a Pirate at Sea aſſault a Ship, but 
by force is prevented entering her, and in the 
attempt the Pirate happens to ſlay a perſon 
in the other Ship, they are all Principals in 
ſuch a Murder, if the Common Law hath Ju- 
riſdiction of the cauſe : but: by the Law Ma- 
rine, it the parties are known, they who gave 
the wound onty ſhall. be principals, and the 
Nalob il. reſt acceſſories; and where they have cogni- 
liams indicted zance of the principal, the Courts at Common 
for the mur- Law will ſend them their acceſſory, if he 


— 4 + 


der of one 


Fob Terrey; comes before them f. | 
and Bridget, Black, and others as Acceſſories. Rot, Aamir. 28 Elix. 
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XV. If a Spaniard robs a French Man on , 3 
the High Sea, both their Princes being then Prfdia per. 
in amity, and they likewiſe with the King of dude nondum 
England, and the Ship is brought into the ore 22 
ports of the King of England, the French Man ©, Pn 1 
may proceed Criminaliter againſt the Spaniard um non mutd- 
to puniſh him, and Civiliter to have Reſtitu- run! ex Gen- 
tion of his Veſſel: but if the Veſſel is carried 2 er 
infra Prefidia * of that Prince, by whoſe ſub- se belli 20 
ject the ſame was taken, there can be no pro- Pacis. c. 9. $: 
ceeding Civiliter, and doubted if Criminaliter ; 16. 
but the French Man + muſt reſort into the March' Re- 
Captor's or Pirate's own Country, or where "Ley. Hoff : 
he carried the Ships, and there proceed. E Leg. Latro- 
| nes D. de Cap. Leg. prſtlim à Piratis eod. Tit. 
HA Dutchman, but naturalized by the Duke The Caption 
of Savoy, and living at Villa Frenca, in his was in 1665. 
Dominions, procures a Commiſſion from the ee 
States of Holland, and coming to Leghorn, e udn 
i $ 7 S | ? 1670. upon 
there rid with the Colours and Enſigns of the which there 
Duke of Savoy ; the Ship Diamond being then was an Ap- 
in Port, and having received her Lading, e z 
+ . 3 
was afterwards in her Voyage home ſurpriſed but nothing 
by that Caper, and brought into Villa Franca, came of it. 
and there condemned and ſold to one Pole- 
man, which Ship afterwards coming for Eng- * 
land, the Plaintiffs having Notice, made a 
ſeizure ; and upon Trial, Adjudication paſſed 
for the Plaintiffs, the original Proprietors : Ree. Admir. 
For tho? the Ship of War and the Captors i An. fupra- 
were of Savoy, and carried thither ; yet being %%. 
taken by virtue of a Dutch Commiſſion by the 
Lau Marine, ſhe muſt be carried infra. Pre- 
dia of that Prince or State by virtue of whoſe 
Commiſſion ſhe was taken. Nor can ſuch car- 
rying of the Enſigns or Colours of the Duke 
of Savoy, who was then in amity with the 
Crown of England, or the Commander, though 
ant 3 a ſubject 
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a ſubject of that Prince, make him a Pirate, 
or ſubject them or thoſe to whom they have 
transferred their intereſt of the prize, any 
ways to be queſtioned for the ſame Criminali- 
ter; for that the original quoad the taking 
; Bulfrode Was lawful, * as one Enemy might take from 
28. anotber; but Civiliter the ſame might be, for 
that the Captor had not entituled himſelf to 
+ Grotius, lib. a firm poſſeſſion T. And therefore in all 
4ap 5. caſes where a Ship is taken by Letters of 
27 Brownt, Marque or Piracy *, if the ſame is not carried 


11 Wefton's infra Præſidia of that Prince or State by 


Cafe. whoſe Subject the ſame was taken, the Owners 
are not diveſted of their Property, but may 
reſeize whereſoever they meet with their 

Vedſſels. 5 
XVI. If a Pirate attacks a Ship, and only 
7 4 takes away ſome of the Men, in order to the 

C. 1. 109. ſelling them for ſlaves, this is Piracy by the 

lib. 8. fol. 32. Law Marine; but if a Man takes away a Vil- 

- _ lain or Ward, or any other Subject, and ſells 

1 ach them for ſlaves, yet this is no robbery by the 


ſorts of tak- Common Law. 


ing in Cumberland, Northumberland, and Weftmoreland was made Fe- 
lony 43 Eliz. cap. 13. 


XVII. If a Bale or Pack of Merchandize 
be delivered to a Maſter to carry over Sea to 
ſuch a Port, and he goes away with the whole 
Pack or Bale to another Port, and there ſells 
ff. Nautæ and diſpoſes of the ſame, * the ſame is no 


22 1./ea. Felony, but if he opens the Bale or Pack, 
3 Stab. 


3,444.14, and take any. thing out, animo furandi, the 
10. cap. 13. the fame may amount to ſuch a Larceny, as 
13 Ed. 4. 9. he may be indicted in the Admiralty, though 


Naute Caup. it amounts not to a Piracy. Yet if ſuch a 
Stab. lib. ſe&. 


7. ſeck. recepit. Maſter of a Ship ſhall carry the Lading to the 


Cs. 3. Ine, Port appointed, and after retakes the whole 


107, 108, Pack or Bale back again, this may amount to 


2 Piracy; 


Cray. IV. Or PIRACY. 87 
a Piracy; for he being in the nature of a 
Common Carrier, the delivery had taken its 
effect, and the Privity of the Bailment is de- 
termined. 
XVIII. If a Pirate ſhall attack a Ship, and 4 E. 3. 14. 
the Maſter for the Redemption ſhall give his 4 H. 4. 2. 
Oath to pay a Sum certain; though there be $: % Leg. 
no taking, yet is the ſame Piracy by the Law 3 4 =” 
Marine; but by the Common Lato there muſt u 3 Pira- 
be an actual taking, though it be but to the i redempra- 
value of a Penny, as to a Robbery on the V. 
Highway. | | 14 E. 3. 115. 
If a Ship ſhall ride at Anchor, and the Ma- 
riners ſhall be part in their Ship- boat, and 
the reſt on the ſhore, and none thall be in the 
Ship; yet if a Pirate ſhall attack her and rob 
her the ſame is Piracy. 1 
XIX. A Merchant procures Letters of Trin. Y Jac. in 
Marque or Repriſe, and then delivers the B. R. Roll. 
Commiſſions to perſons to endeavour a ſatis- dg. 530. 
faction; if ſuch Perſons commit Piracy, the 
Veſſel is forfeited without controverſy : But C ,. Galliz 
the Merchant is no ways liable to make ſatis- zo. 3. tit. 3. 
faction; for though the Superior ſhall anſwer Cont. anni 
for the Actions of his Miniſters or Servants, 583. © 44. 
yet that is introduced by the Civil Law; but 
this queſtion muſt be decided by the Law of v Moor's 
Nations, by virtue of which ſuch Commiſſions Reports 776. 
are awarded or granted, the which does ex- 
empt any Man to anſwer for the Damages of 
his Servants, unleſs he foreknew that they 
would commit ſuch a Piracy or Spoliation, 
or any way have abetted or conſented to the 
ſame, which right may be forfeited, and the 
Civil Law let in to acquire ſatisfaction. And 
yet in the Caſe of Sir Edmond Turner and Mr. vide the very 
George Carew, who having Letters of Repr - Letters of Re- 
ſal againſt the Dutch, Mr. Carew by Indorſ- B _—_ _ f 
| | | G 4 ment“ * 
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ment on the back-{ide of the Letters Patents 
did nominate and appoint one Tyrence Byrne 
to execute and perform all ſuch acts and things 
as by force of the Letters Patents he might 
lawfully do : Tyrence Byrne provides Ship and 
Crew, and being at Sea takes a certain Ship 
belonging to Bruges called the Godelife, and 


there was ſome probable cauſe of ſuſpicion, 


Hill. 30, 31. 
Car. 2. at Ser- 
Jjeants-Inn. 


yet not enough to-warrant a Condemnation : 
Whereupon the Owners, having had ſentence 
of Reſtitution, libell'd in the Admiralty againſt 
Sir Edmond Turner, Mr. Carew and Byrne, 
for Damages; upon which a Sentence was 
given againſt 'the Defendants, who Appeal- 


ing, the Delegates confirmed the firſt Sen- 


Leg. 2. fee. 
cum in eadem : 
D. ad l. Rhod. 
Leg. quo nau- 
frag. F. quod 
ait. D. de incen. 
Leg. quemad- 
modum, ſet. 
item D. adLeg. 
Aquiliam. 

27 H. 8. cap. 
4. F. 4- 

Per Leg. Pom- 
pon! us, de acqu. 
rer dom. 


tence. 

XX. But if a Ship ſhall be at Sea and in 
neceſſity, if ſne attacks another Ship, and 
takes out ſome Victuals, Cables. Ropes, An- 
chors or Sails, (eſpecially if that other Ship 


may ſpare them) this is not Piracy; but then 


the Party muſt pay ready Money for ſuch 
things, or give a Note or Bill for the pay- 
ment of the value; if on this ſide the Straits 
of Morocco, within four Months, if beyond 
within twelve Months. : 
XXI. By the Law Marine, if Goods are 
taken by a Pirate, and afterwards the Pirate 


attacks another Ship, but in the Attempt is 


conquered, the Prize becomes abſolutely the 
Captor's, ſaving the account- to be rendered 


to the Admiral. And it is accounted in Law 


Per Leg.Muli- 
er, cod. cap. 


& poſt 


a juſt Caption of whatſoever may be got or 
taken from ſuch Beaſts of Prey, be the ſame 
in their own or in their Succeſſors Poſſeſſion. 
But then an account ought to be rendered to 
the Admiral, who may (if they happen to be 
the Goods of the Fellow- Subject of the Cap- 


tors, 


| CHAP, IV. Or P 1 R A CG 8 
tors, or of Nations in amity with his own 

Sovereign) make reſtitution to the Owner; the 
coſts and charges, and what other things, 
in equity ſhall be decreed to the Captor, firſt 
conſidered and deducted. - 

XXII. By the Statute of 27 Edw. 3. cap. 3 Bul. 28, 29. 
13. if a Merchant loſe his Goods at Sea by March 110. 
Piracy or Tempeſt (not being wrecked) and 
they afterwards come to Land; if he can 
make proof they are his Goods, they ſhall be 
reſtored to him in places Guildable, by the 
King's Officers, and fix Men of the Country; 
and in other places by the Lords there and 
their Officers, and ſix Men of the Country. 
If a Pirate takes Goods upon the Sea, and 
fell them, the Property is not thereby chang- 
ed, no more than if a Thief upon the Land 

, ſteals them and ſells them. Godb. 193 Bar- 

\_ber's Caſe. 

This Law hath a very near relation to that 

of the Romans, called De Uſu-Captione or the 
Atinian Law; for Atinius Enacted, That the 
Plea of Preſcription or long poſſeſſion, ſnould 

not avail in things that had been ſtolen, but 
the Intereſt which the right Owners had 
ſhould remain perpetual; the words of the $;gonius de 
Law are theſe, Quod ſurreptum eſt, ejus rei Jure Rom. 
eterna auttoritas eſſet, where by Auforitas is l 1. c. 1k. 
meant 7us Dominii. | 


XXIII. Yet by the Common Law of Eng- Bingh's Caſe K 

land, it has been held, That if a Man com- 1. Rolls 0(oos7 
mit Piracy upon the Subjects of another Abridgment, * 
Prince or Republick (though in League with /2/ 38 
us) and brings the Goods into England, and 838 ub. z. 
ſells them in a Market Overt, the ſame ſhall c. 9. %. 16. 
bind, and the owners are for ever concluded; 


and if they ſhould go about in the Admiralty 
| 5 5 to 


A - 


: g 
3 
” 
7 
I 
T 
4 
? 
p 
1 
r 
* 
KI 
„ 
f 
5 
* 
|; 
K. 
5 
4 
1 
| 
1 
- Ly 7 
2 I 
' 


go Or PIRACY. Boon l. 
i to queſtion the Property in order to Reſtitu- 
(a) This is tion, they will be prohibited. (a) Hob. 79. 
a Report of In Trover for Goods of 400l. value, Mo- 


two Caſes 


ee tion was for a Trial at Bar, the Goods being 
| we 5 taken by a Spaniſh Caper, and brought into 
granted, be- Plymouth, and from thence ſhipped away 


cauſethecon- yithout Condemnation, becauſe tho Br. Pro- 
tract was 


perty 38. ſays, the Property is altered by the 
_ oo un- Enemy's poſſeſſion above 24 hours, which 1s 
der Seal ; and good when they are brought into ſafe Port of 


ſo not to the an Enemy's Country, yet the conſtant Opi- 
a Fl nion of the Civilians and the Practice at Guild- 
685. Yelv. ball in the Dutch War, is, that if ſuch Goods 
135. 18id. be brought into a Neutral Port, or, as theſe 
2 265 5 were, into a Friend's, the Property is not al- 
2 1 2. tered till Condemnation, and theſe Goods 


Ven.173,308. were taken from a French Man in League 
Where it is with us, which is ſtronger ; and this being 


held, that if matter of Evidence, tho the Defendant was 
the Admiral 


hath ſuriſ. Only a Factor in England, could not condemn 
244 the the Goods, but the condemnation was in Hol- 


Orig. Cauſe, land, whither they were ſhipped; yet the 


_ 4 Trial at Bar was granted. 3. Keble 397. 


h (att Verdale con. Marten. Like Caſe Radley and 
de tried in Delbow againſt Eglesfield & al. 2 Sand. 259. 


theAdmiral's j Vent. I73. 
Court, tho? 
they ariſe on 
{_the Land. 


Several Perſons were Owners of a Ship, 
which they ſent to the Indies to merchandize, 
upon the High Sea the Mariners and Reſidue 
commit Piracy. Upon the Return of this 
Ship to the River of Thames the Admiral 
ſeized her, as Bona Pyratarum, the Merchants 
took the Sails and tackle out of the Ship. 
The Admiral ſhall not have the Goods ſtolen 
from other Men, but the Owner ſhall have 
them, 1 Rol. Rep. 285. the Caſe of Hildebrand 


and others. 192 
XXIV. This 


Cunar. IV. Or PIRACY. | 91 

XXIV. This offence was not puniſhable bß 

the Common Law, as appears by the Prem | 
ble of the Stat. of 28 H. 8. cap. 13. but tage "PM 
ſame was determined and judged by the Ad-  - 
miral, after the courſe of the Civil Law; but 
by force of the ſaid Ad, the ſame is inquired 
of, heard, and determined according to the 
courſe of the Common Law, as if the offence 
had been committed on Land. 

But by Lord Hale, in Hiſt. Pl. Cr. Vol. 2. 
p. 14, 15. The Court of King's-Bench had 
certainly a concurrent Juriſdiction with tage 
Admiralty, in Caſes of Felonies done upon | 
the narrow Seas or Coaſt, though it were 
High Sea, becauſe within the King's Realm 
of England: But this Juriſdiction of the Com- 
mon Law Courts was interrupted by a ſpecial 
Order of the King and Council, 25 Ed. 3. 

And fince 38 Ed. 3. it does not appear, that 

the Common-Law Courts took Cognizance of 

Crimes committed upon the High Seas. —_ 
Stat. 11. and 12. V. 3. cap. 7. All Pira- rial of fi: 
cies, Felonies, and Robberies committed in racy. ; 
or upon the Sea, or in any Haven, River, 

Creeks, or Place where the Admiral hath 
Juriſdiction, may be tried at Sea, or upon the 
Land, in any of his Majeſty's Iſlands, Planta- 
tions, Colonies, &c. appointed for that pur- 
poſe by Commiſſion under the Great Seal of 
England, or Seal of the Admiralty, directed 
to ſuch Commiſſioners as his Majeſty ſhall ' 
think fit, who may commit ſuch Offenders 

and call a Court of Admiralty thereupon, to 
conſiſt of ſeven Perſons at the leaſt. 

And for want of ſeven, then any three of 


the Commiſſioners may call others as theretn 
is mentioned, | | 
The 
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The Perſons fo aſſembled may proceed ac- 
cording to the courſe of the Admiralty, and 
give Sentence of Death and award execution 
of the Offenders, who ſhall thereupon ſuffer 
Loſs of Lands, Goods and Chattels. 

The Regiſter of the Court, or if none be, 
the Preſident to take Minutes of the Proceed- 
ings, and tranſmit the ſame to the Admiralty 
Court in England. 

If any natural born Subjects or Denizens 
of England commit Piracy or any act of Hoſ- 
tility, againſt any of his Majeſty's Subjects at 
Sea, under Colour of a Commiſſion or Au- 
thority from any Foreign Prince or State or 
Perſon whatſoever, oem Offenders ſhall be 
adjudged Pirates, 

If any Commander or Maſter of a Ship, 
or Sea-man or Mariner, turn Pirate, or give 
up his Ship, Sc. to Pirates, or combine to 
yield up, or run away with any Ship, or lay 
violent Hands on his Commander, or endea- 


er = make a Revolt in the Ship, he ſhall 


judged a Pirate and ſuffer accordingly. - 

> Perſons who after the 29th of September 
1700, ſhall ſet forth any Pirate {or be aiding 
and aſſiſting to any ſuch Piracy) committing 
Piracy on Land or Sea, or ſhall conceal ſuch 
Pirate, or ſhall receive any Veſſel or Goods, 
Piratically taken, ſhall be adjudged acceſſory 
to ſuch Piracy, and ſuffer as Principals, ac- 
_ cording to the Statute of 28 H. 8. which | is 
hereby declared-to be in force. 
When any Engliſb Ship ſhall have been de- 
fended by Fight againſt Pirates, and any of 
e Officers or Seamen killed or wounded, 
the Judge of the Admiralty or his Surrogate 
in London, or the Major or chief Officer in the 
— aſſiſted by four ſubſtantial Mer- 


chants, 
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chants, may by Proceſs out of the ſaid Court 
levy upon the Owners of ſuch Ships, Cc. a 
Sum not exceeding 21. per Cent. of 'the Va- 
lue of the Freight, Ship and Goods ſo de- 
fended, to be diſtributed among the Officers 
and Seamen of the ſaid Ships, or Widows 
and Children of the ſlain. _ 

A Reward of 10/. for every Veſſel of 100 
Tons or under, and 184. for every Veſſel of 


a greater Burden, ſhall be paid by-the Cap- 


tain, Commander or Maſter, to the firſt Diſ- 
coverer of any combination for running away 


8 with, or deſtroying any ſuch Ship at the Port 
where the Wages are to be paid. 


The Commiſſioners aforeſaid ſha} after ti the ; 5. 92 
[ 29th of September 1700, have the ſole power 


ol trying the ſaid Crimes, and Offences within 
the Colonies and Plantations in America, go- 
verned by Proprietors, or under Grants or 
Charters from the Crown, and may iflue their 
Warrants for apprehending ſuch Pirates, Gc. 
and their: Acceſſories in order to their. ban 
tried there, or ſent into England. 
Commiſſions for the Trial of the. ſaid Of- 
fences ſent to any Place: within the Juriſdic 
tion of the Cinque Ports, ſhall be directed to 
the Lord Warden of the Cinque Parts, or 
his Lieutenant, and ſuch Perſons as the Lord 


Chancellor ſhall appoint; and the Trial to be 


by the Inhabitants of the Cinque Ports. 
7 All Seamen, Officers and Sailors, who ſhall 
deſert the Ships or Veſſels, wherein they are 
hired for a Voyage, ſhall forfeit their Wages. 
lf any Maſter of a Merchant Ship or Veſſel 
' ſhall after the 29th of September 1700, during 
his being abroad, force any Man aſhore, or 
wilfully leave him behind, or refuſe to bring 
all his Men home again, who are in a Con- 


7 dition 
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dition to return, he ſhall ſuffer three Months 
riſonment. 

he above Act 11 and 12 WV. 3. ch. 7. was 

continued by 1 Geo. 1. ch. 25, for five Years, 

5 and was made perpetual by 6 Geo. 1. ch. 

And *tis enacted by 4 Geo. 1. ch. 11. 


» fer. 7. That all Perſons ho ſhall commit any 


188 
1 a ©, 


Offence for which they ought to be adjudged 
Pirates, Felons, or Robbers, by 11 and 12 
V. 3. may be tried and judged for every ſuch 
Offence, according to 28 H. 8. and ſhall be 
excluded from their Clergy. 


2 2. By Stat. 8. Geo. cb. 24. Sed. 1. perpetu- 
ated by 2 Geo. 2. c. 28. If any Commander 


of a Ship, or other Perſon, ſnall any wiſe 
trade with any Pirate, or ſhall furniſh any Pi- 
rate with Ammunition or Stores, or fit out 
any Ship with ſuch deſign, or confederate or 
correſpond with any Pirate, knowing him to 
be ſuch, ſuch Perſon ſhall be adjudged guilty 
of piracy, and ſhall be tried according to 
Stat. 28. H. 8. ch. 13. and Stat. 11 and 12 
. ch. 7. and being convicted ſhall ſuffer 
irate. And perſons belonging to any 
Ship, who ſhall upon meeting any Merchant- 
man upon the High Seas, forcibly board fuch 
Ship, and though they do not carry off ſuch 
Ships, ſhall throw overboard or deſtroy any 
2 of her eg r- ſhall be puniſhed: : as 
irates. 


And ibid. ſec. 2. Every Ship fitted out 


Ang to tłade with, or —— any Pi- 


rate, and all the Goods put on board ſuch 
Ship, ſhall be ip/o facto forfeited, one Moiety 
to the King, and the other to the Informer, 
to be rer in es 5 8 Court of Aa- 
tre 


And 
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And ibid. ſec. 3. All perſons declared 5 
Acceſſories by 11 and 12 V. 3. are hereby . 
declared principal Offenders. 

And. by ſec. 4. Offenders convicted on - / 
this Act are excluded Clergy. 

Ec Stat. 18 Geo. 2. c. 30. Sek. 1. All 

Perſons being natural-born Subjects or Deni- 

zens, who during the preſent or any future 

Wars mall commit any Hoſtilities upon the 

Sea, or in any Place where the Admirals have 

Juriſdiction, againſt his Majelty's Subjects, 

under colour of any Commiſſion from any of 

His Majeſty's Enemies, or ſhall be any other- 

ways adherent to his Majeſty's Enemies upon 

the Sea, or where the Admirals have Juriſ- 
dition, may be tried as Pirates, Felons, and 

Robbers, in the Court of Admiralty, on 

Ship-board, or upon the Land, and being 

convicted "ſhall ſuffer ſuch Pains of Death, 

Loſs of Lands and Goods, as any other Pi- 


rates ought by: 11 W. 3. _ 7. or any other 
1 


C 


or convicted according to this Act, ſhall not 
be liable to be proſecuted or tried again in 
Great Britain or elſe where for the fact, as 
— High-Treaſon. 
By /e#. 3. Provided that nothing i in this 
Act ſhall prevent any Perſons guilty of any of 
the ſaid Crimes, who ſhall not be tried ac- 
cording to this Act, from being tried for 
High-Treaſon within this Realm, rn nN 
to the 28 Hen. 8. cap. 15. 
70 > Piracies and Robberies on the Seas are ex- % 8 
cepted out of the General Pardon by Stat. 20. 
n. t. 92. Se. 13. 
XXV. The Act 11 and 12 . 3. ch. 7. 5 
does not alter the Offence, or make = Of- as 
| ence 
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fence Felony, but leaves the Offence as it 


Coke 3. Inſtit. was before this Act, viz. Felony only by the 


Tit. Adnir. Civil Law, but giveth a mean of Trial by 

the Common Lau, and inflicteth pains. of 

eee death, as if they had been attainted of any 

| Felony done upon the Land. The Indict- 

ment muſt mention the ſame to be done 
uporthe- High Sr ol oooh off, 

Note, By 2 Geo. 2. ch. 21. If any Perſon 

be feloniouſly ſtricken, or poiſoned upon the 

Sea, or at any place out of England, and 

dies in England, or ſtricken or poiſoned in 

England, and dies on the Sea, or out of 

England; the Fact is triable in any Coun- 

ty, according to the Courſe of the Common 

Law, except Challepges for the Hundred. 


2 Hun 756, N pF ; % * a ant 
EL, . 308. But XXVI. A pardon-of all Felonies does not 
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12755 Party extend to Piracy, but the ſame ought eſpecially 
be attainted to be named; and though there be a Forfeiture 
before the of Lands and Goods, yet there is no corrup- 
Admiral and i of Blood, nor can there be an Acceſſory 
not before 5 wy 3 l 

the Com. of this offence, tited by virtue of this Statute; 
miſſioners, but if there be an Acceſſory upon the Sea to 
then there is a Piracy, he muſt be tried by the Civil Law. 


no corrup- 


Da oa The Statute of 35 H. 8. cap. 2. taketh not 


„ 23 or forfeiture away.the Statute for Treaſons done upon the 


of Lands; Sea, nor is Clergy allowable to the Party on 


my. the Statute 28 H. 8. vide 14 Fac. in B. R. 
. Moore 756. plac. 1044. 3 Inſt. 112. x 


the 30. XXVII. Though a Port be Locus publicus 


uli pars Oceani, yet it hath been reſolved more 

than once, that all Ports, not only the Town, 

but the Water is infra corpus Comitatus. 
Hide and o- If a Pirate erfters into a Port or Haven of 
thers robbed this Kingdom, and a Merchant being at An- 
the Ship of chor there, the Pirate aſſaults him and robs 
Capluth Sine jo 5 * ; f 
of the Mer- him, this is not Piracy, becauſe the ſame is 
chandize of not done ſuper altum Mare; but this is a down 
one Mr. May, 8 | | right 


* 
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right Robbery at the Common Law, for that a Merchant in 
the Act is infra corpus Comitatus, and was in- London; and 

TY = g they were in- 
quirable and puniſhable by the Common Law, dicted for it 
before the Statute of 28 H. 8. cap. 15. at the Com- 


5 mon Law, and 
were found guilty of the ſame, Anno 22 Car. 2. at the Old- Bailey. 


XXVIII. So if ſuch a Piracy or Robbery Moore 756. 
be made in a Creek or Port, in ſuch caſes it SE „5 
has been conceived, that Clergy is allowable A 
upon the Statute of 28 H. 8. but if it be done was ſo ruled 
ſuper altum Mare, there no Clergy is allowable, by the opi- 
howbeit, if ſuch a Robbery be committed on 2% _ or 
reat Rivers within the Realm, which are ri gs 4 
ook d upon as common Highways, there reſt of the 
perhaps Clergy may not be granted; and ſo Judges, upon 
it was ruPd in the aforeſaid Caſe of Hyde, who 3 
with a parcel of Men came one Night in a Boat C 3 
in the River of Thames, and under the colour of thers; and he 
Preſs-Maſters, boarded the Ship of one Cap- was executed 
tain Slue, and robb'd her, for which being —_ - 974- 
taken and tried at the Old- Baihy, by the great- 124. 
er opinion of the Judges there preſent, 22 9 H. 4. 2. 
Car. 2. Clergy was denied him. By the Pardon He. 756. 1 
of all Felonies, at the Common Law, or by 1855 191. Dy. 
the Statute- Law, Felony ſuper altum Mare is 255 
not pardonable; for though the King may 
pardon this Offence, yet being no Felony in 
the eye of the Law of this Realm, but only 
by the Civil Law, the Pardon of all Felonies 
generally extends not to it; for this is a ſpecial | 
\ Offence, andought eſpecially to be mentioned. = 
XXIX. One Cobbam was, arraigned in % ¹4l 
Southwark, before the Commiſſioners of Oyer | 
and Terminer, for a Piracy and Robbery 
committed on a Spantard, & ſtetit mutuus & 
noluit directe reſponders : And it being moved 
„ A „ by 
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by the Attorney-General, whether he ought 

to have the Judgment of pain fort & dure 
in this Caſe, Saunders, Chief Baron, Brown 

and Dyer were of Opinion he ſhould, and 
that by the Words and reaſonable Intend- 
ment of the Statute of 28 H. 8. c. 15, and 
according to the Opinion ſupra, the Judg- 

ment was given by Carus Serjeant. Dy. 241, 
J. 49. 

„ „ 9-4 28. ei- E XXX. A Man attainted by virtue of that 
tea in Cotes Statute, forfeits his Lands and Goods, yet 
3. Taftit. fei. there works 10 corruption of blood, by virtue 
112. . | 
of that Attainder ; nor can there be any Ac- 

ceſſory of Piracy by the Law of this Realm; 
but if it falls out that there is an Acceffory 
upon the Sea, ſuch Accefſory may be puniſh- 
ed by the Civil Law, before the Lord Admi- 
ral, but he cannot be puniſhed by virtue of 
this Act, becauſe it extends not to Accefib- 
5 ries, nor makes the Offence Felony. * 
23 Elix. But» XXXI. If one ſteal Goods in one County, 
ler's Caſe ei- and brings them into another, the Party may 
Ain.“ be indicted in either County; bur if one com- 
3 mits Piracy at Sea, and brings the Goods in- 
to a County in Exgland, yet he cannot be in- 
dicted upon the Statute, for that the origi- 
nal taking was not Felony, whereof the Com- 

| mon Law took Cognizance. _ 
| BIN Mares Caſe, XXXII. If a Man is taken on ſuſpicion of 
* © 13 Fac. in Piracy, and a Bill is preferred againſt him, 


= 3 and the Fury find Ignoramus; if the Court 


i Rel. Reg, Of Admiralty -will not difcharge him, the 
175. 4 inſt, Court of King's-Bexch will grant a Habeas 
1592. Corpus, and if there be good Cauſe, diſcharge 
him, or at leaſt take Bail for him: But if 

the Court ſuſpects that the Party is guilty, 

perhaps they may remand him; and m_ 

ore 


Crap, IV. Or PIRACY. 
fore in all caſes, where the Admiralty legally 
have an original, or a concurrent Juriſdic- 
tion, the Courts above will be well inform 
ed before they will meddle. 
| Treſpaſs for breaking a Ship, and taking 7u/ifcation 
away the Sails; the Defendant juſtified by u 7 U 
warrant out of the Admiralty, by which he 7779" 9, 
entered the Ship, and took away the Sails. 
Objection, The breaking is not anſwered, | 
per Curiam its good enough, for the entry is 
a breaking in Law, as Clauſum fregit, &c. 
And that he may carry away the Sails, be- 
cauſe this is the manner of their proceedings, 
and grounded upon Reaſon, becauſe the Ship 
cannot be kept ſafe, if the Sails be not carri- 55 
ed away. Creamer againſt Tokely, Latch 188. bl 
Suit in the Admiralty, the Defendant plead- gtatute of Li- 
ed the Statute of Limitation ; if that Court mitation 
deny the Plea, Prohibition will be granted, pleadable 
or if they do receive the Plea, but will not here. 
give Sentence accordingly, Prohibition will 
go. Hardres 502. Berkly and Morris. | 
lf a Man be in cuſtody for Piracy, if, any 1,10 
aids or aſſiſts him in his Eſcape, though that 134, 135. 
matter is an Offence at Land, yer the Admi- Cro. El. 685. 
ralty having Juriſdiction to puniſh the prin- 22 pi 69e 
cipal, may have likewiſe power to puniſh ng 5 
ſuch. an Offender, who is looked upon 94 
an Acceſſory to the Piracy; but to reſcue a 
Priſoner from an Officer of theirs, they may 
examine the cauſe, but they cannot proceed 
. criminally againſt the Offender. 6 je 
Pex + - 1 of the Sentence of 
the Court of Admiralty, under their. Seal, is 
concluſive Evidence in a Court of Common 
Law. 2 Lord Raymond, 893. 
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1200 — © Or PIRACY. Book I. 
50 Elix. 3. XXXIII. Antiently when any Merchants 
par. 2 Penſ. vere robbed at Sea, or ſpoiled of their Goods, 
8 4 its . 1 the King uſually iſſued out Commiſſions under 
Mercatoribus the Great Seal of England, to enquire of ſuch 
ſuper mare de- depredations and robberies, and to puniſh the 
4 1 f . 1. Parties; and for frauds in Contracts, to give 
are . Dorf. Damages to the Parties, and proceed there- 
the Caſe of in ſecundum Legem & conſuetudinem Angliæ, 
Will. de Dun- ſecundum Legem Mercatoriam, & Legem Mari- 
faple, a Citi- iam; all three Laws included in the Com- 
zen of Win- _. i 5 
ton. Pat. 32 miſſions. | 


E. 1. m. 4. Dorſ. pro Willielmo Perin & Domengo Perez Mercatoribus. 
z Bulſtrode 27. XX XIV. The Courts of Weſtminſter have a 


7 1 to enquire after the Liberty 
07 FAAS + | 


of every Man, and that he ſhould not be de- 
prived of the ſame without juſt cauſe ; and 
therefore as in other capital Cauſes, ſo like- 
wiſe in this they may ſend their Habeas Cor- 
pus to remove the Body of any committed 
upon ſuch an account, and if they ſee a juſt 
cauſe, they may either bail, or diſcharge, or 
remand, as the matter ſhall ſeem juſt before 
them. | 5 | | 
And altho' the Statute of 28 H. 8 c 15, 
does not alter the offence, or make the of- 
fence felony, but leaveth the offence as it 
was before that Statute, (viz.) Felony only 
by the Civil Law, and gives a mean of Trial 
by the Common Law, and inflicted ſuch pains 
| of death as if they had been attainted 15 any 
* Sef. Admir. Felony; yet · it was reſolved * by all the 
Feb. 18,1080 Judges, and the reſt of the Commiſſioners 
2 7 then preſent, that his Majeſty having grant- 
£9 al. ed Letters of Reprizal to Sir Edmond Turner 
and George Carew, againſt the Subjects of 
the States General of the United Provinces, 


and 


Coke, 3 Inſtit. 
fol. 113. 


* 
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| KH 

and that afterwards that Grant was called in B 
by Proclamation, then mortified in the Treaty 1 
of Breda, and afterwards ſuperſeded under the - 1 
Great Seal: That Carew, (without Turner) il 
having deputed ſeveral to put in Execution 9 
the ſaid Commiſſion, who accordingly did; i 
and being indicted for Piracy, the ſame was W 
not a felonious and a piratical Spoliation in bl 
them, but a Caption in order to an Adjudi- 1 


cation; and though the Authority was defi- 
cient, yet not being done by the Captain 
and his Mariners, animo deprædandi, they 
\ were acquitted. | 
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The Right of the Flag, as to the ac- 


_. knowledging the Dominion of the 
Britiſh Seas. ot 


I. Conſiderations general as in reference to the ſame. 


II. Whether Princes may have an excluſive Property 
in the Sea. SE, | 
III. That fuch an excluſtve Dominion may be, proved, 


IV. Of the Sea, whether capable of Diviſion as the 
Lond. 


V. Confiderations general, in reference to Maritime 
Cities touching Sea Dominion. 

VI. Of the Sea, by reaſon of its inſtability, whether 
capable of ſubjection. 

VII. Of the Dominion of the Britiſh Sea aſſerted long 
before, and ever ſince the Conqueſt of this Iſle by 


the Romans. 


VIII. The Duty of the Flag, but a conſecutive Ae- 
knowledgment of that Right, And of the Ordi- 
nance of Haſtings declaring that Cuſtomary Obei- 


ance: | | | 

is Conſiderations had on ſome Treaties, in reference 
to aſſerting the Duty of the Flag. 

X. Of the extent how far that duty is required and 


payable. 


XI. Of the duty of the Flag, not a bare Honorary 
Salute, but a Right. 
XII. 95 the importance and value of the ſame, as well 
in Nations Foreign, as in England. | 
XIII. 2 the effetts of ſuch a Right and Sovereignty. 
2 2 _—_ of this Dominion by the Laws of 
ngland. 8 


XIV. Of the Duty of the Flag not regarded as a Ci- 
vility, but commanded as a Duty. 


XV, Of the importance of that acknowledgment. 


: A. TER the Writings of the Illuſtrious 


Selden, certainly *tis impoſſible to 
fing any Prince or Repablick, or ſingle Perſon 


endued 


Chr. V. OF Tus FL AG. 


endued with Reaſon or Senſe, that doubts the 


Dominion of the Britiſh Sea, to be entirely 
ſubject to that Imperial Diadem; or the duty 
or right of the Flag, which indeed is but a 
conſecutive Acknowledgment of that ancient 
Superiority : Yet there have not been wanting 
ſame, who though they have not queſtioned 
the former, have highly diſputed the latter. 
But there are ſome fatal Periods amongſt 
our Northern Regions, when the Inhabitants 
do become ſo brutal and prejudicate, that no 
obligation of Reaſon, Prudence, Conſcience 
or Religion can prevail over their Paſſions, 
eſpecially if they become the devoted Merce- 


10g 


waries of an implacable Faction F, in oppoſi- f Lovefteir. 


tion to all that can be called either juſt or 
honourable ; we need not rip up the Carriage 
of that late infolent Son of a Tallow-Chandler, 
whoſe Deportments made him no leſs inſup- 
portable at home, than he was amongſt Fo- 
reign Princes; the teſtimonies of his greateſt 
Parts and Abilities being no other than Mo- 
numents of his Malice aad Hatred to this Na- 
tion, and Records of his own folly, But 
Princes are not to be wrangled out of their 
ancient Right and Regalites by the ſubtil Ar- 
guments of Wit and Sopbiſtry; nor are they 
to be ſupplanted or overthrown by Malice or 
Arms, ſo long as God and good Men. will 
aſſiſt, in which his ſacred Majeſty did not want, 
when he aſſerted his Right with the Blood and 
Laves of ſo many Thouſands that fell in the 
diſpute 


II. That Princes may have an excluſive pro- 


perty in the Sovereignty of the ſeveral parts of 
the Sea, and in the paſſage, Fiſhing and Shores, 
is ſo evidently true by way of fact, as no man 
that is not deſperately impudent can deny it; 
H 4 the 
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the Conſiderations of the general praZice in 
all Maritime Countries, the neceſſity of order 
in mutual] Commerce, and the Safety of mens 
perſons, goods, and lives, hath taught even 
the moſt Barbarous Nations to know by the 
Light of human Reaſon, that Laws are as 
equally neceſſary for the Government and 

Preſervation of the Sea, as thoſe that nego- 
tiate and trade on the firm Land; and that 
to make Laws, and to give them the Life of 
Execution, mult of neceſſity require a ſupream 
Authority ; for to leave every part of the Sea 
and Shores to an arlitrary and promiſcuous 
- Uſe, without a correcting and ſecuring Power 
in caſe of wrong or danger, is to make Men 
in the like Condition with the Fiſhes, where 
the greater devour and ſwallow the leſs. 
III. And though the Sea is as the Highway, 
and common to all; yet it is as other High- 
ways by Land or great Rivers are, which 
See that Plea though common and free, are not to be uſurped 
of Chiozzola by private Perſons to their own entire Service, 
for the Lene. but remain to the uſe of every one: Not that 
tian Sove- x | hs pee et. ry p 
reignty of the their Freedom is ſuch, as they ſhould be 
AariatickSea, without Protection or Government of ſome 
7 oy 21 of Prince or Republick, but rather not exclude 
ellen. the ſame ; for the true enſign of Liberty and 


Freedom is Protection from thoſe that maintain 

it in liberty. | SOT 
TV. And as the Sea 1s capable of Protec- 
tion and Government, ſo is the ſame no leſs 
than the Land ſubject to be divided amongſt 
Men, and appropriated to Cities and Potentates, 
which long ſince was ordained of God as a 
thing moſt natural; whence it was that Ar:/- 
 fotle ſaid, That unto Maritime Cities the Sea is 
the Territory, becauſe from thence they take their 
| fujtenance and defence; a thing which cannot be, 
| unleſs 
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"unleſs part of it might be appropriated in the 
like manner as the Land is, which is divided 
betwixt Cities and Governments, not by equal 
Parts, or according to their greatneſs, but ac- 

cording as they are able to rule, govern, and de- 
fend them; Berne is not the greateſt City of 

Switzerland; yet ſhe hath as large a Territory 
as all the reſt of the twelve Cantons put to- 
gether: The Cities of Noremberg and Genoa 

are very rich and great, yet their Territories 
hardly exceed their Walls; and Venice, the 

. Miſtreſs and Queen of the Mediterranean, was 
| | known for many Years to be without any 
manner of Poſſeſſion on the firm Land. 

V. Again on the Sea, certain Cities of 
great Force have poſſeſſed large quantities 
thereof; others of little Force have been con- 
tented with the next Waters. 


Neither are there wanting Examples of Tae 


C ; 295 of what was 
ſuch, as notwithſtanding they are Maritime, alledged by 


yet having fertile Lands lying on the back ofthe Hagſa- 
them, have been contented therewith without 2 
ever attempting to gain any Sea-Dominion 1 — 
others who being awed by their more mighty of the Sove- 
Neighbours, have been conſtrained to forbear reignty of the 
any ſuch attempt; for which two cauſes a CN 
City or Republick, though it be Maritime, 3 
yet it may remain without any poſſeſſion of the Inperator nu- 
Sea. God hath inſtituted Principalities for merat mare, & 
the maintenance of Juſtice to the benefit of % nemo in 
Mankind; which is neceſſary to be executed % e: 


as well by Sea as by Land: St. Paul ſaith, probiberts, & 


that for this cauſe there were due to Princes, adver/us inhi- 
Cuſtoms and Contributions. | bentem compe- 
| | It tit actio inju- 
; | | „i arum, l. 10. 
i quis in mare, I. injuriarum, ſect. ult. de injuriis. Sin littora quogue 
communia ſunt J. 2. re diverſ. Quia acceſſorium ſunt maris, & acceſſo- 
rium ſequitur naturam Principalis, I. 2. de peculio. legat. c. accefſorium 
de reg. jur. in 6. Ad litius maris igitur accidere quivis poteſt, non piſ< 


candi 
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candi tautum gratia, fed etiam ædiſicandi & occupandi cauſa quod in tit. 
de acquirend. Dom. l. in litt. ff. ne quid in loc. pub. Fo. Angelius J. C. 
de repub. Hanfiat. par. 6. fol. w Edit. Francof. An. Dom. 1641. Bat 
theſe arguments were eakly anſwered by the Venetian Lawyers; Quem- 
admodum communis littorum reftringitur ad 1 najes à quo occupata ſunt, 
lib. 3. ſet. littora. D. de quid in loc. pub. Ita etiam communio maris : 
adeo ut per mare & nemius occupatam navigatio fit omnino libera : per mare 
autem occupatum ab aliquo Principe ii liberam habeant navigationem qui 
ſunt illi Principi ſubjetti ; alii werd eatenus, quatenus idem Princeps per- 
nittit. Julius Pacius de Dom. maris Adriatici. 

It would be a great abſurdity to praiſe the 
well Government and Defence of the Land, 
and to condemn that of the Sea; nor doth it 
follow, becauſe of the vaſtneſs of the Sea, 
that 1t 1s not poſſible to be governed and pro- 
tefted ; but that proceeds from a defet? in 
Mankind , for Deſarts, though part of King- 
doms, are impoſſible to be governed and pro- 
tected, witneſs the many Deſarts in Africk, 
and the immenſe-vaſtities of the New World. 

VI. As it is a gift of God, that a Land by 
the Laws and publick Power be ruled, pro- 
tected, and governed; ſo the ſame happens 

' +Grotius mare to the Sea, and thoſe Þ are deceived by a groſs 
1 equivocation, who aver that the Land, by 
Tifcor fiam - reaſon of its fability, ought to be. ſubjected, 
gued communi- but not the Sea, for being an unconſtant Ele- 
rer poſfidetur, ment, no more than Air; foraſmuch as they 
vitio natural intend by the Sea and the Air all the parts of 
neplipitur vis Bid 5 | : k 
Haber commy. the fluid Elements, it is a molt certain thing 
no rerum ge- that they cannot be brought under Suljection 
rendarum diſi- and Government, becauſe whilſt a Man ſerves 
cultatem Leg. himſelf with any one part of them, the other 
pater. F. dul- : 
ciffeme Leg. 2. Eſcapes out of his power 3 but this chanceth 
alſo to Rivers, which cannot be detained ; but 
when one is ſaid to rule over a Sea or River, 
it 1s underſtood not of the Element, but of the 
Site where they are placed: The Waters of 
the Adriatick and Britiſh Seas continually run 
out thereof, and yet it is the ſame Sea; as the 


Tyber, 
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Tyber, Poe, Rhyne, Thames, or Severn, are the 
ſame Rivers they were a Thouſand Years 
fince; and this is that which is ſubje& to 
Princes by way of Protection and Government. 

Again, it would ſeem ridiculous if any 
Man would affert that the Sea, ought to be 
left without Protection, ſo that any one might 
do therein well or ill, robbing, ſpoiling, and 
making it unnavigable, or whatſoever ſhould 
ſeem fitting in their Eyes; from all which it 
is apparent, that the Sea ougbt to be governed 
by thoſe to whom it moſt properly appertains 
by the Divine Diſpofition. | 
VII. When“ Julius Cæſar firſt undertook · 9.; mia 
the Invaſion of this ½e, he ſummoned the ere Galli. 
neighbouring Gau/s to inform him of the 974%? 7acog- 
Shores, Ports, Havens, and other things con- „ 1% 
yenient that might accelerate his intended gr tor merca- 
Conqueſt ; but from them nothing could be teres adit ad 
had, they anſwering, All Commerce and les qui/quam, 
Traffick, and viſiting their Ports, was inter- W 
Aan 0 all Nations before licence bad; nor e 
could any but Merchants viſit the ſame, and timam atyue 
then had they places + aſſigned them whither e 72g7ones 
they ſhould come; nor was this Dominion * 
that the Britains then uſed, commanded with- ,,;,me.Com. 


out a Naval Force; the fight of which when Gall. Bell. lib. 


Ceſar ſaw, he preferred them before thoſe of 4:/%- 3 


the Romans : For upon that occaſion it was 
that Cæſar, having ſeen thoſe Auxiliary Squa- 


drons, which the Britains ſent the Gauls in N N 


their Expeditions againſt the Romans, took mouth being 
occaſion to find out that Warlike People, then, as is 
whoſe bare Auxiliary Aid ſhook the Flower conceived, 


of the Roman Squadrons. 2 


bes of Mart or Commerce for the Gaul. Quod omnibus fere Galli baſa 
And 


tibus woftris inde ſubminiſtrata auxilia intelligebat. 
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And when the Romans became Conquerors 
of this e, the ſame Right or Dominion was 
during all their time ſupported and main- 
tained, when they failed round their new at- 
chieved Conqueſts in the time of Domitian, 

Tacit. in vita Agricola giving terror to all the neighbouring 
Agricol. Nations. 

But when that Mighty Empire became ſub- 

ject to Fate, and this Nation, by the conti- 

nual ſupply of Men, which went out of the 

Kingdom to fill up the Contingencies of the 

Roman Legions, became at laſt ſo enfeebled 
as to render us a Prey to the Saxons; which 
Empire having ſettled Peace with their Daniſb 
Neighbours, and quieted their own home- 
bred Quarrels ; and having reduced the ſeve- 
ral petty Kingdoms of their Heptarchy under 
one Diadem, they forgot not to aſſume their 
antient Right and Dominion of the Seas; as did 

+ Altitonantis the moſt Noble Edgar t, who kept no leſs a 
Dei largiſiua Number than 400 Sail of Ships, to vindicate 
Iz and aſcertain his Dominion, giving Protection 

an; Ego to the peaceable, and puniſhment to the of- 
dgarus An- fenders: Nor did his Succeſſors Etbeldred, 
glorum Baſi- Canutus, Edmond, and others that followed 

_—_— of the Daniſh Race, any ways wave, relinquiſh 
* Oc- or loſe that Royalty, but obſequiouſly main- 
ceani,queBri- tained the ſame down to the Conqueror, and 
tanniam cir- from him ſince for upwards of 1200 years in 


cumpacent, . 
cunSaramgue A duiet and peaceable Poſſeſſion. 


Nationum que infra eam includuntur, Imperator & Dominus. Ex Chart. 

fundam. Eccleſ. Wigor. Sir John Burroughs, fol. 12. Jdem guoqut 

Edgarus 400. Naves congregavit, ex quibus omni anno poſt Feſtum Paſ- 

chale 100. Naves ad quamlibet Angliæ partem ftatuit ; fic eftate Inſulam 

' circumnavigawvit e hyeme verò judicia in Provincia exercuit. Ex Ra- 
nulph. Ceſtrenſ. fol. 22. J. B. AT DUES ee 

To mention the antient Commiſſions, and 

Exerciſe of this Sovereign Power, Safe-Con- 

? duct, Writs of Seizure, Arreſts, Records of 


Grants, 
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Grants, and Licences to paſs through the Sea 
and to fiſh, Parliament Rolls, and the like, + + So fully 
would make a Volume; in a word, if Right pg _ 
of Preſcription, ſucceſſion of Inheritance, conti- it 00am 
nual Claim, matter of Fact, conſent of Hiſtory be imperti- 
and Confeſſions, even from the Mouths and nent in this 
Pens of adverſaries, be of any moment to the TY _ 
aſſerting of a Title, his Sacred Majeſty may Aa mae 
be preſumed to have as good a Title to that, he vouches. 
as the moſt abfolute Monarch this day on Vide Fac. L 
Earth, hath to whatever he can claim or does . Ip 2 
enjoy. 1 Rot. Ab. 528. pl. 2. | 2 
VIII. Now the Duty of the Flag is no pi _ 
more but a conſecutive acknowledgment that 

the Right and Dominion of the Britiſh Seas 

(not as a bare Honorary Salute or Ceremony, 

but as an abſolute Sign of the Right and Sove- 

reignty of thoſe Seas where they are obliged to 

ſtrike Sail; are in him to whoſe Flag they 
veil, and pay that duty to; and in ſubſtance 

is no more, but that the King grants a general 
Licence for Ships to paſs through his Seas, 

that are his Friends, paying that obeiſance 

and duty, like thoſe ſervices when Lords grant 
out Eſtates, reſerving a Roſe or Pepper-Corn, 
the value of which is not regarded, but the 
remembrance and acknowledgment of their 
Benefaftor's Right and Dominion. © 

The Duty of the Flag or Salutation, is to To be paid 
be paid not only by Foreigners, but alſo by by 8 55 
natural- born Subjects, and ſuch who refuſe 3 1 
to pay the ſame, may be brought to the Flag 4 

to anſwer that Contempt. 3 
Ihat this hath been an Antient Cuſtom, al- 
ways waiting on that Sovereignty, appears by 
that memorable Record upwards of 500 years 
fince made, where it is declared by King John 
15 what 
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what the Autient Cuſtom was, in theſe Words; 
Inter leg. Ma- That if a Lieutenant in any Voyage, being 
rinas ju jour ordained by Common Council of the King- 
320 „% dom, do encounter upon the Sea any Ships 
fecundi. Enti- or Veſſels, laden or unladen, that will not 
tled, Le Ordi- ſtrike and veil their Bonnets at the Com- 
— al Haſ· mandment of the Lieutenant of the King, but 
— will fight againſt them of the Fleet, that if 
they can be taken, they be reputed as Ene- 
mies, and their Ships, Veſſels, and Goods 
taken and forfeited as the Goods of Enemies, 
although the Maſters or Poſſeſſors of the ſame 
would come afterwards and alledge, that the 
are the Ships, Veſſels, and Goods of thoſe 
that are Friends to our Lord the King; and 
that the common People in the ſame be chaſ- 
riſed by Impriſonment of their Bodies for their 
Rebellion, by diſcretion.“ 

Thus this Immemorial Cuſtom was by that 
prudent Prince affirmed, the which hath been 
always before, and ever fince (without inter- 
ruption) by all Nations conſtantly paid to the 
Ships of War, bearing the Royal Standard, and 
other of his Majeſty's Ships, wearing his Co- 

Leon Leſſius de lours and Enfig ns of Services he knowing that 
Juftic. & jur. undoubted Maxim of State, That Kingdoms 
es 0 ** are preſerved by reputation, which is as well 
nn their ſtrongeſt ſupport in Peace, as their chiefejt 
ſafety in time of War; when once they grow deſ- 
piſed, they are either ſubje to Foreign Invaſions, 
or Domeſtick Troubles, the which (if poſſible) 
that Prince would have prevented, but he 
lived when thoſe Celeſtial Bodies, which go- 
vern the actions of Princes, ſeemed to frown 
on the moſt Virtuous and Wiſe. 
IX. And as there is no Nation in the World 
more tender and jealous of their Honour than 
the Engliſb; ſo none more impatiently tolerate 
x the 
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the diminution thereof. Hence it was that 
in all Treaties, before any thing was aſcertain- 
ed, the Dominion of the Seas, and ftriking the 
Top- ſail, was always firſt provided for. 
In the Year 1653, after the Dutch had 
meaſured the length of their Swords with 
thoſe of this Nation, and being ſenſible of the 
odds, had by their four Ambaſſadors moſt 
humbly beſought Peace, this very Duty of the 
Flag was demanded by the 15th Article in 
theſe words : | 

That the Ships and Veſſels of the ſaid Uni- Note, That 
ted Provinces, as well Men of War as others, 8 was 
be they in ſingle Ships, or in Fleets, meeting de. —_— 
at Sea with any of the Ships of this State of any ſuch Ar- 
England, or in their ſervice, and wearing the ticle into any 
Flag, ſhall ftrike the Flag, and lower their Treaty: Our 
Top-fail, until they paſſed by; and ſhall like- ga 
wie ſubmit themſelves to be viſited if thereto over the Bri- 
required, and perform all other reſpects due % Sea hav- 
to the faid Commonwealth of England, to A 
whom the Dominion and Sovereignty of the before. ee 

rhe , Y 
Britiſh Seas belong.“ en 


rial N and poſſeſſion tranſmitted to us, and ſuppoſed as un- 
queſtionable by all Princes. 


This was ſo peremptorily demanded, that 
without the ſolemn acknowledgment of the So- 
vereignty over the Britiſh Seas, there was no 
Peace to be had. As to the acknowledging of 
the Sovereignty and the Flag, they were wil- 
ling to continue the Antient Cuſtom, but that 
of V ifiting was ſomewhat hard; *tis true, the Leo ab ditz- 


latter Clauſe was by the Ufurper waved, for ma, fel. 847. 


| Reaſons ſtanding with his private Intereſt; 
but the firſt was (with the addition of theſe 
words —— in ſuch manner as the ſame hath 
been formerly obſerved in any times whatſo- 
ever”) made abſolute by the 13th Article be- 
5 tween 
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tween Him and that Repablick, in theſe words: 
Item quod Naves & Navigia didtarum Federa- 
tarum Provinciarum, tam bellica & ad Ho, 
tium vim propulſandam inftrutta,, quam alia, 
que alicui e Navibus bellicis bujus Reipublice 
in maribus Britannicis obviam . dederint, vexil. 
lum ſuum e mali vertice detrabent, & ſupremum 
velum demittent, eo modo, quo ullis retro tem- 
Poribus, ſub quocunque anteriori regimine un- 
quam obſervatum fuit, and from thence it 
ws 14» was tranſcribed into the 1oth Article at 
I F/hitehall, and afterwards into the 19th Ar- 
tiele at Breda, and from thence into the 6th 
Article made laſt at Weſtminſter, and that 
Clauſe of ſearching of each others Ships 
made reciprocate, by the 5th Article made in 
Dec. 18, 1674. the Marine Treaty at London; but that ex- 
8. V. tends not to Ships of War, but only to the 
Ships of Subjects. 


1 | X. By the Britiſh Seas in the Article about 


the Flag are meant the four Seas, and not the 
Channel only; for in the 16th Article of the 
* But now by Treaty in 1653, they did expreſs what was 
the laſt treaty meant by the Britiſh Seas *. 
at Weſtminſter | i 
the dominion is aſcertained from Cape Finiſterre to the middle point 
(of the Land Van Staten in Norway, Feb. 9, 167 4. 


Les mers qui That the Inhabitants and Subjects of the 
Ther Britan- United Provinces may with their Ships and 
rh was Veſſels furniſhed as Merchant-Men, freely 
the Language uſe their Navigation, ſail, paſs and repaſs, 
propoſed by . in the Seas of. Great-Britain and Ireland, and 
The French the Iſles within the ſame, commonly called 
the Treaty the Britiſh Seas, without any wrong or inju- 
of Utrecht : Ty to be offered them by the Ships or People 
but the Bri- of this Commonwealth ; but on the contra- 
— fa ry pas *ry ſhall be treated with all love and friend- 
Maribu: Bri Iy offices, and may likewiſe with their 1 
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of War—not exceeding ſuch a Number as 7annicis ; and 
ſhall be agreed upon—ſail, paſs and repaſs _—_— accord- 
through the ſaid Seas, to and from the Coun- 7. 
tries and Ports beyond them ; but in caſe the 
ſaid States General ſhall have occaſion to paſs 
through the ſaid Seas with a great number of 
Men of War, they ſhall give three Months 
notice of their intention to the Common- 
wealth, and obtain their conſent for the paſ- 
ſing of ſuch a Fleet, for preventing of jea- 
louſy and miſunderſtanding betwixt the Szates 
by means thereof.” Det 
The firſt part of this Article doth plainly 
ſet out the extent of the Britiſh Seas, and that 
it is not the bare Channel alone that compre- 
hends the ſame, but the four Seas; and the 
ſame is further explained in the Great Caſe 
of Conſtables, where the Dominion of the Queen Hill 29 Flix. 
(before the Union) as to the Seas, did extend B. R. the 
mid-way between England and Spain, but 9 and 
entirely between England and France; the falle 5 5 
French never had any right or claim to the Leonard 3. 5 
Britiſb Seas; for in the Wars between Edward part 72. 
the Firſt and Philip the Fair, (all Commerce 
on both ſides being agreed to be free, ſo that 
to all Merchants whatſoever there ſhould be. 
inducie, which were called ſufferantia Guerre, g. 1, i, Don 
and Judges on both ſides were appointed to Maris J. 2. c. 
take cognizance of all things done againſt 14. 27. 28. 
theſe Truces, and ſhould exerciſe Fudicium ſe- | 
cundum Legem Mercatoriam & formam ſuffe- Rolls Abriag. 
rantiæ) it was contained in the firſt proviſion 2 Part. 174. 
of that League, that they ſhould defend each ©. 
others Rights againſt all others; this after- 
wards occaſioned the introducing that Judg- 
ment in the ſame King's time, (before thole C. , ries 
Judges, choſen by both the ſaid Princes by 142. ; 
the Proctors of the Prelates, Nobility, and 
„ I High 
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| Higb Admiral of England, and all the Cities, 
Towns, and Subjects of England, At. unto 

which were joined the ſuffrages of the moſt 
Maritime Nations, as Genoa, Catalonia, Spain, 

Almain, Zealand, Holland, Friezeland, Den- 

mark and Norway, and divers other Subjects 

of the Roman Empire) againſt Reginer Grim- 

bald, then Admiral of France, for that there 

being Wars between Philip of France and Guy 

Earl of Flanders, he had taken Merchants 

upon thoſe Seas, in their Voyage to Flanders, 

and deſpoiled them of their Goods; whereas 

the Kings of England and their PFredeceſſors 

(as they all jointly do declare and affirm) 

without all controverſy beyond the memory 
of Man, have had the Supreme Government of 

EY the Engliſh Seas, and the Iſlands thereof. 

1 Ro, 4b. _ Pr eſcribends. ſcilicet Leges, Statuta atque in- 
528. Pl. a. fer ditia armorum, nauiumque alio ar Merrato- 
miis armamentis inſtrumarum, cauſationes exi- 
gend, tutelam præbendo, ubicunqus opus eſſet, 

atque alia conſtituendo quæcungue fuerint neceſ- 

ſaria ad pacem, jus & æquitatem confervandam 

An univerſal inter omnimodas rates tam euteruas quam in Im- 
2 of all perio Anglicano comprebenſas que per illud tran- 
anon feerint;, ſupremam iiſdem item fuiſſe atque eſſe 
tulelam; merum mixtum Imperium in juredi- 

cendo ſecundum didtas Leges, Statuta, præſcripia 

S interdifta, aliiſque in rebus que ad ſummum 

Imperium at tient: in locis adjudicatis. | 

| Which memorable Record apparently 
4. Iuſtit. 142. ſnews, that the Kings of England have had 
Selden cap. 27. iſtud regimen & dominium excluſive of the King 
Mare clauſum. of Frauce, bordering upon the ſame Seas, and 


of all other Kings and Princes whatſoever ; 


1 and it was there adjudged, that Grimbald's Pa- 
Sir John Bur- dent was an uſurpation on the King of Eng- 
roughs, fol. 42. land's Dominion, and he adjudged to make 

Sr 5 ſatisfaction, 
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fatisfation, or if he proved unable, then the | 
King his Maſter ſhould, and that after Yatis- 
Lan he be rendered to puniſhment. © 
And as the ſecond part of the Articles of 
wing notice, it was but an Act of common 
rudence; their late unexpected Viſit, which 
they then gave, put the Engliſb to ſome ſur- 
priſe, but they faeing the Batavians, ſoon 
made them know that they were as capable 
of beating them home, as they were then dar- 
ing in coming out, and were not to be braved 
out of a Dominion and Right, which their 
Anceſtors had with ſo tuch Glory aeuired 
and aſſetted. 111 
„XI. By 8 of the Offerifive and Anno 1635. 
Defenſive League between Frante and the 
United Provinies; it was agreed, That if at 
any time the Dutch Flee. ( —Lwhich were to Leo ab Aitæ- 
ſcour the French Coaſts in the Mediterratitan maHift. Trac. 
from Pirates) Mould at any time meet the —— _"_ 
French, the Admiral of the Dutch was toftrike ga, 1 {4 3 
his Flag and lower his Top-ſail at Hls firſt ap. Baraver. 1 
proach to the French: Fleet, and to falute the guarto 1654. 
Admiral of France with Guns; WhO Was to rel 
turn the ſaid Salure by Guns Alſo, apwas' a 
when” the Dutch and Engliſh i Fleet did meet. 
Only in his the Right of the Flag of Enge 
land differs from thar: claimed bythe Frenrb; 
for if chere had been a failure en che part of 
the Dutch,” of paying that reſpeck to the 
French, the ſame Have ammofinted to no 
more but a breach bf the League; but the" not 
ſtriking to ehe King of 'Englin#s Flag, is open 
| Rebellon' and the eic dds f fi gnify, yo a 
it ia there mentioned as a' Right EH $ove- 
reiguty, not 4 bate Dominion only, like that 
of: Feruſolem'to the King of Sphinn. Tis very 
true, the refuſiſig of it is an abſolute rr 


on” | 12 
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of the Treaty; for though in the League with 
England it is mentioned, yet there is nothing 
of any conceſſion granted by the ſame, but 
only recognized there as a Fundamental of the 
Crown and Dignity of the Kings of England, 
nor was the ſame ever ſo much as mentioned 
in any former Treaty before Cromwell's time, 
as we have already mentioned, but it was al- 
ways a Clauſe in the Inſtructions of the Adni- 
ral and the Commanders under him. That 
in caſe they met with any Ships whatſoever 
on the Britiſb Seas that refuſed to ſtrike Sail 
at the Command of the King's Admiral or his 
Lieutenants, that then they ſhould | repute 


them as Enemies (without expecting any de- 


clared War) and deſtroy them and their Ships, 
or otherwiſe ſeize and confiſcate their Ships 
and Goods and theſe Inſtructions amongſt 


8 Avi others. continue to this day. The like are 


given by the Venetiaus to their Captains in 


x reference to the. Adriatick Sea, and by. ſeveral 


- other Prince. 
XII, The Duty of the Flag, that had-been 


15 conſtantly paid to our Ancaſtors, 1 is of ſuch 
advantage; to the continuing the Renown of 


this Nation, that it ſerveth to imprint ner Re- 


uerence in Foreigners: chat render it, and adds 


| new Courage to thoſe of our Seamen that exact 


it: And fings we know how much it imports 
a State that; i it be reverenced abroad, and that 
Repute is the = principal Support of any Govern- 


ment, it oqually influenceth the Subjects at 
Home and Foreign Allies d. And as 


only the more Generous and Noble, but even 


there is no Nation in the World more tender 
of their Honour than the Eugliſb, fo none 


more impatiently tolerate the diminution 


thereof. With what reſentments would not 


the 


ants. an. 


2 20 a <-> au 
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the popular and vulgar Scamen deteſt this or 

any ſucceeding Age, ſhould they remit or loſe 

that Regality, thoſe Acknowledgments which 

their Predeceſſors with ſo much Glory aſſerted, 

and the Neglect whereof was always puniſhed 

as open Rebellion ? The indignity of ſuch an 

Action being ſufficient to. enflame the whole 

Kingdom. The conſideration of which, be- 

ſides his Sacred Majeſty's own Royal Inclina- 

tion to the ſame, and his evident teſtimonies 

never to abandon a Ceremony of ſo high a con- 

cernment; witneſs the expoſing the one half 

of his own heart, his Royal Highneſs, in the 

aſſerting the ſame, with ſuch Fleers and in 

ſuch Battles, that no age or time can ſhew a 

Memorial of the like ; are cauſes ſufficient ta 

create in us new flames of Love to thoſe 

Royal Patriots and Defenders of our Rights. 

Private Perſons move 1n another Sphere, and 

act by other Rules than Sovereign Powers; the 

regard of Credit with them may aftentimes _ 

yield to thoſe of utility or other motives ; the It is no policy 

Publick teceives little injury thereby, nor is to attempt 

their Wiſdom queſtioned for ſuch punctilio's, _ _— 

if they relinquiſh them for other emoluments and Uſages, 

or peace ſake; but Sovereigns cannot ſo tranſ- even errors 

act, their Subjects the People participate in and abuſes 

their Honour and indignities; they have a —— 

Property, a direct Right in the former“; So- legally tole- 

ä — 

vereigns cannot alienate or ſuffer their Ho- rated. Tr 

nours to be impaired, becauſe it is not really omnibus rebus 

theirs, it appertains to the Nation univerſally, % '2/a 


lurimum 

| | I 3 | and abet dignita- 
tis ita ut Maſſalienſes quorum præſtantiſſima creditur fuiſſè Reſpublica, 
laudentur eo nomine quod gladio ad puniendos ſontes uſi ſint eadem à condita 
Urbe, quo indicarent in minimis guogue rebus antique conſuetudinis momenta 
ſervanda. Proxime enim ad Deum accedit Antiquitas, eternitatis quadam 
indagine. Grot. de Antiq. Reipub. Batav. iz Prefat. 

* Vide the Earl of Shaftefbury's Speech to the Parliament, 1672 
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Cæteris mortalibus in es flare confilia, guid ſibi conducere putent : Prin- 
cipum diver/ſam Ye fortem, quibus præcipia rerum ad ſummam dirigenda. 
Tacit. Annal.:/ib. 4; Si fam tun videtur necgiſariu, rectmam muneris 
tui adminiſtrationem non poteſt condonare, Leſſins de Inſt. I. 2. c. 11. 
dub. 24. Fe 26. ot . 


and they are all effectually injured by ſuch 
Tranſactions, either becauſe the indignity 
really extends to them, or becauſe the Go. 
vernment and Authority is thereupon weakened 
and prejudiced, which is the greateſt of Civil 
detriments that can befal a . thoꝰ or- 
dinarily they are not aware thereof. 

As Prudence doth thus diſtinguiſh betwixt 
the Demeanor of private and public Perſons, 
ſo doth Charity itſelf; for though the Goſpel 

recepts do oblige particular Perſons to bear 
njuries and Contumelies with patience, and 
to ſurrender even the Coat as well as the 
Cloak, yet is not this ſo to be conſtrued, as if 
even private Chriſtians were to yield. up their 
Civil Rights to every inſolent one that would 
incroach upon, and uſurp them, or that they 
were to deprive themſelves of thoſe, Repara- 
tions, which the Law and Government affords 
them ; neither is it fo to be underſtood, as if 
the Civil Magiſtrate in Chriſtendom might 
not fecure himſelf of that Obedience and 
Reverence, which is due unto Dignity, but 
bear the Sword in vain. , 
XIII. This being the value which this Na- 
tion did always place upon the Right of the 
Flag, the which they never did regard only as 
a Civility and Reſpe&, but as a principal 
Teſtimony of the unqueſtionable Right of 
this Nation to the Dominion and Superiority 
of the adjacent Seas, acknowledged generally 
by all the Neighbour States and Princes of 
Aurope, and muſt be paid and acknowledged 
| | | 7 


= 
77 
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by all Princes in the World, that ſhall be, or 
paſs on the ſame. | 


The Effects of this DomimionUmniverfal,or do.. 
vereignty which accrue to a Prince are theſe: Y 
1. Not only the Regality of the fiſhing for Joan. Palati- 
Pearl, Coral, Amber, &c. but likewiſe the Ad- 2. de Dem. 
vantage of all Fiſh Royal, as Whales, Stur- Maris, lib. Fa 
geon, Sc. and not only thoſe, but alſo the di- pers $ nw 
rection and diſpoſal of all other Fiſh, accord- 
ing, as they ſhall ſeem to daſerve the regardsof 
the Publick, as in Spain, Portugal, &c. is uſed. 
2. The preſcribing of Laws and Rules 
for Navigation, not only to his own Subjects, 
but unto others Strangers, whether they be 
Princes of equal ſtrength and dignity with 
himſelf, or any way inferior. Thus the Ro- 
mens did confine the Carthaginians to equip 
out no Fleets; and forbade Antiochus to build 
any more than twelve Ships of War: And if 
Tradition informs me right, Queen Elizabeth Grotius de Ju- 
inderdicted the then French King to build re Belli. l. 2. 
any other or more Ships of War than what“ 3: 9. 15 
they then had, without her leave firſt obtain- 
ed. The Athenians prohibited all Median 
Ships of War to come within their Seas, and 
preſcribed to the Lacedemonians with what 
manner of Veſſels they ſhould fail. All 
Hiſtories are full of ſuch Precedents, which 
Princes have enacted, either upon Agreements 
enforced upon the Conquered, or Capitula- 
tions betwixt them and others (their equals 
or inferiors) for mutual Conveniences. 
3. The Power of impoſing Cuſtoms, Ga- Joan. Palaſtus 
bels, and Taxes upon thoſe that navigate in #5 ſubra. 
their Seas, or otherwiſe fiſh therein; which 2% ge,. 
they do upon ſeveral rightful Claims, as pro- 1 
tecting them from Pirates, and all other Acts ici. 5 
of Hoſtilities, or aſſiſting them with Lights 
9 and. 
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and Seamarks; for which advantages common 
Equity obligeth thoſe that reap benefit there- 
by, to repay it with ſome acknowledgment, 
which ought to be proportioned according 
to the favour received, and the Expence which 
the Prince is at to continue it unto them. 
4. As it is incumbent on a Prince duly to 
execute Juſtice in his Kingdoms by Land, ſo 
the Sea being his Territory, it is requiſite 


and a neceſſary effect of his Dominion, that 


he cauſe Juſtice to be adminiſtred in caſe of 
Maritime Delinquencies. 21 

5. That in Caſe any Ships navigate in 
thoſe Seas, they ſhall ſalute his floating Caſt- 
les, the Ships of War, by lowering the Top- 


ſail, ſtriking the Flag (thoſe are the moſt uſual 


Courſes) in like manner as they do his Forts 
upon Land; by which ſort of Submiſſions 
they are put. in remembrance, that they are 
come into a Territory, wherein they are to 
own a Sovereign Power and Juriſdiction, and 
receive Protection from it. 

Theſe are the proper Effects of a real and 
abſolute Sovereignty over the Seas z which how 


they are poſſeſſed by the Venetians, this 


enſuing Account will declare. 

The Gulph of Venice is nothing elſe but a 
large Bay or Inlet'of the Sea, which entring 
in betwixt two Lands, and ſevering them for 
many Miles continuance, in the end receives 
a ſtop or interruption of further Paſſage by 


an oppoſite ,Shore, which joins both the op- 


poſite Shores together: It is called the 
Gulph of Venice, from the City of Venice, 


fituate upon certain broken Iſlands near unto 


the bottom thereof; it is alſo called the 


. Aariatick Sea, from the ancient City Adria, 


lying not far diſtant from the former ; * 
the 


Tar. V. Or Tus FLAG, 

the Entrance thereof unto the Bottom it con- 
tains about fix hundred Italian Miles, where 
it is broadeſt it is an hundred and ſixty Miles 
over, in others but eighty, and in moſt an hun- 
dred. The South-Weſt Shore is bounded 
with the Provinces of Puglia and Abruzzo in 
the Kingdom of Naples; the Marquiſate of 
Ancona and Romagnia in the Pope's State; 
and the Marquiſate of Trevi/ſana in the 
Venetian State: The North-part of it, or 
Bottom, hath Friuli for its bounds; the 
North-Eaſt is limited by Nria, Dalmatia, 
Albania, and Epirus; whereof Iſtria doth not · Tis very true 
ſo entirely belong to the Venetians, but that of late by the 
the Emperor, as Arch-Duke of Gratz, doth g**2* Con- 


poſſeſs divers Maritime Towns therein; in — 1 
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Dalmatia, ſaving Zara, Spalato and Cataro, the Generals 


they have nothing of importance, the reſt be- Morgſni and 
longing to Raguſa and the Turks : In Albania CON ke, 
and Epirus they poſſeſs nothing at all, it be- — jm" 
ing entirely the Turks; fo that he who ſhall gaii;, and al- 
examine the circuit of the Sea, which muſt moſt theprin- 
contain about twelve hundred Miles, ſhall find 8 of 
the Shores of the Venetian Signory, not to 
take up two hundred of them, omitting ſome 
ſcattered Towns and diſperſed Iflands lying 
on the Turkiſh {ide of the Adriatick Shore. 
For the ſecuring hereof from the depre- 
dations of Pirates, and the pretences of divers 
potent Princes, as the Pope, Emperor, King 
of Spain, and the Great Turk, who each of 
them have large Territories, lying thereupon ; 
alſo to cauſe all Ships which navigate the 
fame to go to Venice, and there to pay Cuſtom 
and other Duties, the Republick maintains 
continually in action a great number of Ships, 
Gallies, and Galliots; whereto alſo they 
zdd more, as there may be occaſion, whereof 
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ſome. lie about the bottom of the Gulph in 
Nria, others about the Iſlands of Dalmatia, 
to clear thoſe parts of Pirates, who have 
much. infeſted thoſe Seas, and others, and 
thoſe of moſt force, have their ſtation in the 
1fland of Corfu and Standia; in the firſt of 
which commonly reſides the Captain of the 


Baptiſta Nani Gulph, whoſe Office is to ſecure the Naviga- 
His Hitory of . hole og S 


Venice, lib.11. 


tion of the Gaiph, not only from the Corſairs, 


fol. 446, 447, but provide, that neither the Gallies or Ships 
448. 


of the Pope or King of Spain, nor Great 
Turk, do ſo much as enter the ſame, without 
permiſſion of the Signiory, and upon ſuch 
conditions as beſt pleaſe them ; which they 
are ſo careful to effect, that in the Year 1638 


the Turkiſh Fleet entring the Guiph without 
Licence, was aſſailed by the Venetian General, 
who ſunk divers of their Veſſels, and com- 


pelling the reſt to fly into Valana, he held 


them there beſieged, although the ſame 


City and Port whereon it ſtands, be under 
the Juriſdiction of the Grand Signior; and 


notwithſtanding that a great and dangerous 
. War was likely to enſue thereupon betwixt 


the Grand Signior and the Republick, becauſe 
the Venetian General being not content to 
have chaſed them into their own Ports, did 
moreover ſink their Veſſels, and landing his 
Men ſlew divers of their Mariners, who had 
eſcaped his fury at Sea; yet after that a very 
honourable Peace was concluded again be- 
twixt them, wherein amongſt other Things it 
was agreed, That it ſhould be lawful for 
the Venetians, as often as any Turkiſh Veſſels 
did without their licence enter the Gulph,_ to 
ſeize upon them by force, if they would not 
otherwiſe obey: And that it ſhould like- 
wie be lawful for them ſo to do, within any 

| Haven, 
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Haven, or under any Fort of the Grand Sig- 
. #ior's, bordering on any part of the Venetian 
Gulph : So jealous hath this Republick been 
in all times to permit any to fall the Gulph, 


that in the Year 1630, (as Palatins relates) De Dom. Ma- 
Mary, Siſter to the King of Spain, — ris, I. 4. 't> . 


eſpouſed to the Emperor's Son Ferdinand, 
King of Hungary, the Spamards deſigned to 
tranſport her from Naples in a Fleet of their 
own, The Yenetians ſuſpected that they had 
an intention hereby to intrench upon, and 
privily to undermine, -by this ſpecious Prece- 
dent, that Dominion of the Sea, which the 
Signiory had continued inviolate Time out of 
mind ; and that they took this Opportunity 
when Venice was involved with a War abroad, 
and infeſted with the Plague at home, and 


therefore not in a condition to oppoſe their 
Progreſs. The Spamfo Ambaſſador acquainted 


the State, that his Maſter's Fleet was to 
convoy the Queen of Hungary, being his 


Siſter, from Naples to Trieſts: The Duke 
replied, That her Majeſty ſhould not paſs. 


but in the. Gallies of the Republick; the 
Spaniard repined thereat, pretending that 
they were infected with the Plague: The 
Senate being conſulted, came to this Reſolu- 
tion, That the Siſter of his Catholick Ma- 
jeſty ſhould not be tranſported to Tryefte any 
other way, than by embarking in the Venetian 
Gallies, according to the uſual manner of the 
Gulph; and that, if the Ambaſſador would 
acquieſce therein, her Majeſty ſhould be at- 
tended and uſed with all that reſpect and de- 


ference which became her Quality: But i 


ſhe. proceeded any other way, the Republick 


would by force aſſert ber proper Rights, and 


attack the-Spaniſh Navy as if they were * 
| ne- 
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Enemies, and in hoſtile manner invaded them. 
Whereupon the Spaniard was compelled to 
deſire the favour of them to tranſport the 
er in their Gallies, which Antonio Piſani 


did perform with much State and Ceremony; 


Selden Mare 
2. e. 
24. Fitzherb. 
protection, tit. 


46. 


Seld. ibid. c. 
23. Coke 4. 
Inſtit. fol. 


142. 


and the Courteſy was acknowledged by 
ſolemn Thanks from the Courts of the Em- 
peror, and of Spain. 5 
XIV. The Maritime Dominion by the Laws 
of England were always accounted the Four 
Seas; ſuch as are born thereon are not Aliens, 
and to be within them is to be within the 
Ligeance of the King and Realm of England. 
The Records in the days of Edward the 
Third and Henry the Fifth proclaim it, that 
thoſe Kings and their Progenitors had ever 
been Lords of the Sea; and amongſt thoſe 
many great Inſtances of proving the Sove- 
reignty of the ſame, is that famous Record of 


Edward the Firſt and Philip the Fair of France, 


Ro. Al. 528. 
pl. 2. 


in which were the Procurators of moſt Na- 
tions bordering upon the Sea, throughout 
Europe, as the Genoeſes, Catalonians, Almaines, 
Zelanders, Hollanders, Friezelanders, Danes, 


and Norwygians, beſides others under the 
Dominion of the Roman German Empire, 


where all jointly declare, That the Kings 
of England. by right of the ſaid Kingdom 
from time to time, whereof there is no me- 
morial to the contrary, have been in peace- 
able poſſeſſion of the Sovereign Lordſhip of 
the Seas of England, and of the Iſles within 
the ſame, with power of making and eſta- 
bliſhing Laws, Statutes, and Prohibitions of 
Arms, and of Ships otherwiſe furniſhed than 
Merchant-Men uſe to be, and of taking ſure- 
ty, and affording ſafeguard in all caſes where 


need ſhall require, and of ordering all things 


necel- ' 
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neceſſary for the maintaining of Peace, Right Lide part of 
and Equity, among all manner of People, he Record. 
as well of other Dominions as their own, paſ- 80 
ling through the {aid Seas, and the Sove- 

reign. Guard thereof: 

nd By which it plainly appears, That the King 
of England had then been in peaceable pol- -- 
ſeſſion of the ſaid Dominion by immemorial and the 22: 
Preſcription, that the Sovereignty” belongeth 27 Eliz. in 
unto them, not becauſe they were Domini B. R. Sir 
utriuſque ripe, when they had both England e Cour 
and Normandy, and were Lords of both 2 0 4. 


par. 72. 


Shores; (for Edward the Firſt at that time had The reaſono 7 


not Normandy) but that it is inſeparably ap- the opinion 
dant and annexed to the Kingdom of Eng- 5 = _ 
land, our Kings being ſuperiour Lords of the . — 
ſaid Seas, by reaſon (as the very Record Sea ariſeth 
mentions) of the ſaid Kingdom; and ſince not from the 
that the Sovereignty of the Sea did always 3 f 
ee er ee, eee re the ſnores; 
appertain unto the Exgliſe Ning, not in any for the Sea 
other Right than that of the Kingdom of Eng- and Land 
land; no Prince or Republick ought or can make diſtin 
doubt the Title by which our preſent Claim = IE 
is deduced; tis in right of Britannia, that laws of = 
the ſame is challenged, twas in that right the Jan, the 
Romans held it. 7 181 27 23 1 0 Arte nn VS — — — 
E 3 14 10 bruno do 41136 the Re 
but the Sea the Dominion; and as the lofs of one Province doth not 
infer that the P ince muſt. reſign up the reſt; ſo the loſs of the Land 
Territory (doth not by Concomitancy argue the lofs of the adjacent 
Seas. It is no more neceſſary that every Sea Town ſhould com- 
mand an hundred Miles at Sea, than that each City ſhould command 
an hundred Miles by Land. Iulius Paucius de Domin. Maris Adriatici. 
The claim juſtified Edward the Third and 
his Roſe Noble, though there are other reaſons 
regarding the Lancaſtrian Line, which yield 
a Colour for the uſe of Port- cullis in the Royal 
Banners of England; yet as in reference to 
the. Maritime Dominion, Henry the Eighth 
did embelliſh his Navy Royal therewith, and 
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Queen Eligoheth ſtamped it upon thoſe Do- 
4 Denia lars which —— ge for the Eaſt India 
1600. Trade, fignifying her power of ſhutting u 
| the Seas tf ſhe alas by a Porticullis) 
with the Navy Royal; this Dominion of the 
Britiſh Seas did. authenticate * Proclamation 
BM Domini of King James, ordaining the Flemiſ at 
r 6 — — Licence to fiſu: 
I.!his n * ke Proclamation by King 
16 5 Northumberland in his Naval 3 
Will. Fal. That Preſcription is valid againſt the Claims 
dee Pan- of Sovereign Princes: cannot be denied, by 
dads of the any who regard the Holy Scripture, Reafon, 
Lay: of Na- the praddice and tranquillity of the: World : 
de we wh And that true it is, the modern Dutch have 
3 pretended, if not dared, to challenge the 
** Freedom to fiſh 1 in the. Britiſh Seas, by Pre- 
ainſt Sir Ke os likewiſe —— that = 
ob Byron. tion depends not upon the Cor puneal b 
Bridgmenyol. the Civil Poſſeſſion, and chat is retathed,\ if 
23% 24% 25. claim be but made ſo often as to durr the 
5 Preſcription, the e hath been always 


made evident; firſt hy uent Adedaic;-next 
by puniſhing thoſe — — as Rebel, 


time out of mind on it; which evidently 
roves, that the civil Poffeſſion is nat re- 
bet and our Kings conſtantly chaim- 


e off ; the Dominion of the ſame, none elſe 
eee -prevening, all Nations acknowledgi it to 
n them, ad the ſame never 16 AGE 


till thoſe modern Dutch (of yeſterday) e 
XV. The Importance of the e en | 
of che Sea unto this Nation, is very great, 
for on that alone depends our Security, our 
Wealth, our Glory ; from hence it is, that 
Fe hath a Right | to W thole Advanrages 


„ 
— 


by guarding of it, and laſtly by gi iving Las | 


Cray. V. Or ThE: FLAG. 
and Emoluments, which the Yenetian Re- 
publick draws from the Adriatick Sea, where 
the Ships of the Grand Signior, of the Em- 
peror, King of Spain, and Pope pay Cuſtoms, 
to maintain thoſe Fleets, ch g give Laws to 
them within the Gulphb; tis hereby that the 


Engliſo can ſhut up or open theſe Seas for 


Ships or Fleets to paſs or r _ them; _ 
to Queen Elizabeth had ſo ſpecial a 


that when the King of Denmark an 2 

Hanfiatick Towns ſolicited her Majeſty to 
permit them free paſlage, they tranſporting 
Corn into Spain, ſhe refufed them; nd » 
when a Proteftant Fleet of Hamburgers and 139. 
others, had preſumed to 2 ſo, notwithſtand- 77% zofte = 
ing her prohibition, ſhe cauſed her Naval Cap. of. Cu- 


Royal to ſeize, take, burn, and ſpoil them, 
when they were paſſed her Maritime Ter- 
ritory,” within fight of Liſßon; yielding 
this reafon for her juſtification, That. they 
not only relieved her enemy with proviſions, 


but had preſumptuouſly: made uſe of her 


Seas, without obtaining ber Royal Permiſſion 
for ſo doing: Tis from hence, that the Crown 


of | Exglaxd can juſtly. demand an account of 


any. Ship or Ships occurring in thoſe Seas, 
what their Buſineſs, and what their Inten- 
tions are; and prohibit any Prince or Re- 


publick to enter there with potent Fleers, 
without pre- acquainting his Majeſty, and ob- 


taining his Royal Permiſſion; without whick 
Dominion and Sovereignty, England can ne- 


ver live ſecure on ſhore; it being eaſy for 
any Foreign Fleets to amuſe us with ff 


ous pretences, and in their paſſage to invade 


and furpriſe us. Thus while the Turk 2 
tended to fail for Malta, he occaſionally: 
_ himſelf of Canea, in the Iſle of 


une 30. An- 


b Selden, 153. 1. 
Jie cap. 11. 


18 
1 
14 


z2s Or Tus FLAG. Book l. 
dia, and after having taſted the ſweet of 
that place, never forſook it, till he made 

himſelf Maſter of the whole. Many ſuch 
Precedents do occur in Hiſtory : And in fear 

of ſuch Surprizal, the Athenians (being Lords 

at Sea) did exclude the Perſian Monarchs 

from ſending any Ships of War into any part 

of the . Ageen, Rhodian, Carpathian, - and 

 _  4ydian Seas, and that which tends to the 

Mlberi Gentil. Weſt, towards Athens; the like caution was 
Hiſp. Advo- uſed by the Romans againſt :Antiochus and 
i, St. the Carthaginians; and the Turk prohibits all 
cretary Coobꝰs Nations, ſaving his Vaſſals, to enter the 
Letter to Sir Blact Sea or Pontus Euxinus, and alſo the Red 
* => any Sea; and *tis by virtue and force of this Right, 
in 1h that the Britiſb Nation can drive on their own 
Commerce, navigate themſelves, and permit 
others ſecurely to trade with them. Tis 

true, that the Dutch have preſumed ſome years 

ſince, to violate the ſecurity of the Britiſp 

Seas, by attacking the Allies of England, not 

only within the 22 Seas, but in her Har- 

ours, attempting to purſue a French Veſſel 

| up almoſt to London, and have more than 
® The fight once “ attacked the Spaniſb Fleets in her 
of the Dutch Roads, under the protection of her Caſtles, 

* 1 Spa- and that againſt the Laws of Nations, and the 

miſe Dee, Peace ef Ports, in which for the time they 

1639. ſeemed to cloud the Honour of the Nation; 

— m — but ſatisfaction for Indignities nf ot or 
un Hon though flow, yet are ſure, and ſhould ſuch as 
landorum of thoſe have hes longer tolerated, beloved Br:- 


contra juſtiti- 


am omnem pro tannia muſt become a proſtitute, by a confe- 

cerio & contra deration of thoſe States, or take Paſs ports 

reverentiam for her Commerce; but the Royal: Martyr's 

eee, Goodneſs was no longer to be trod on, his 
111 er 

debetur alienis Heart and his Cauſe were good, and though 

Alb. Gent. thoſe unhappy Times (which were crooked 


tO 
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to whatſoever ſeemed ſtreight) did hinder the Hiſp. Advo- 
accompliſhment of his entire intention for Sa- ©: avg = 
tisfaftion ; yet thoſe whom the juſt God of 3 
Heaven was pleaſed for a time to permit as a 
puniſnment to this Nation to rule, did not 
want in the fulfilling; for ſo ſoon as he was 
pleaſed to ſtay the fury of the Inteſtine Sword, 
their Hearts took fire from thoſe flames that 
had formerly been kindled in that Royal 
Breaſt, and having prepared a Fleet, in or- 
der to the treating as Soldiers with Swords 
in their Hands, they were in the like man- 
ner aſſaulted in their Territories in the Downs 
(but the Dutch found then what it was (tho? . 
two for one) to aſſault a Britiſh Lion at the 4e Domini 
mouth of his Den) intending, if poſſible, to 1552 
have deſtroyed the :Engliſh Power, but were 
fruſtrated in their deſign, being ſeverely 
beaten home to their own doors; and after- 
wards thoſe that then had got the Eugliſb 
Sword in their hands, begun to conſider that 
the Victory muſt be purſued as a' ſeaſon fit 
to aſſert their Antient Right. and Sovereionty 
of the Sea, and then thoſe People thinking - 
that the odds before was not enough to de- 
ſtroy the Britiſh Fleet, they equipt out a Fleet- 
2 and far more numerous than the Eng- 
, under the Admirals, Van Trump, De Wit, 
the two Evertſons and Ruyter; but they ſuf- | 
fered the ſame Fate as their former, about June 2 and 3. 
ſome thirty four of their Ships on the coaſt of 
Flanders, burnt and taken, and the reſt chaſ- 
ed home to their Ports; and not long after About the 8th 
followed the total defeat of their Naval of Aug. 1653. 
Forces, accompanied with the death of Van 
Trump by the Engliſh, under the Admirals, 
Blake and Monk, who had ſunk and fired 
about thirty more of their Ships of Var (no 

Vor. I. $ | quarter 
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quarter being given till the end of the Bat- 
tle) ſix Captains and about a thouſand Men 
were taken Priſoners, and about ſix thouſand 
ſlain, Of their Preſumptions ſince (amongſt 
other things) in denying the Duty of the 
Flag, and what puniſhment and check they 
have had for the ſame, to what condition 
they have been reduced, and made to ac- 
knowledge that Dominion and Superiority to 
4 2 82 which their _— hum- 
5 y * belought the acceptance of the Sove- 
Cori, reignty of the Netherlands, might be annexed 
| Cette cy entre and protected) is now freſh in our memories; 
autres merite ſo high and of ſo great Importance is this 
| 222 Dominion and Sovereignty ſignified by the Du- 
ale, Que Ia con- i) of the Flag in the Britiſh circumpacent Seas. 
junction deſdits | 
Pabo de Hal, Zelande, Frieze, & des Villas de I Eſcluz, & Often- 
de en Flanders, avec les Royaumes de woſtre Majeſte, emporte & fait 
P Empire de la Grande Mer Oceane ; & par conſequent une afſurance & 
Felicite perpetuelle pour les Subject: de woftre Sereniflime Majeſté. 


Jobn Stoaue s Supplement to Hollinfred, An. Dom. 1585. Fide Sir 
Walter Ralegh, 3, LY cap. 2. F. 2. & Zo» 2 : 


4230 


CHAP. 
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of the Right of Preſſing or Seizing of 
Ships or Mariners tor Publick Ser- 
vice. 5 


I. That ſuch Right i is excepted in the Law of Do- 
minion. 
II. Whether the Ships of Nations who are in War at 
| the ſame time, may be preſſe „ the danger being 
equal. 
HI. Ibether this Right ek to Ships to fight, and 
no more, or gives a Power ta trade. 
* By the Laws of England the King may ſeize. 


V. The reaſon why ſuch a power was veſted in the 
© Admiral. 


VI. That ſuch a Right of compelling Men to r in 


« ' Naval Expeditions may be. 
VI. Objections legal refuted. 


VIII. of the antient puniſhment of deſerters of the 


King's fervice. 


IX. Concerning the ſeveral Statutes now in foree uu | 


Mariners and Soldiers. 
x. ether it be lauful for a private Man to ex- 
cute Fuſtice an ſuch as fly and deſert the ſerviee. 
XI. Where a gentral Commilſi on is given to Men to 
execute F uſtice. 


XII. Several Caſes touching the Admiralty and their 
Furiſdiftion. Ships or Boats found at Sea, Royal 
Fiſh and — belong to the Admiralty. 


I, HE Civil Law, though jt can com- 
5 mand nothing which the Law of Na- 
ture torbids, nor forbid what it commands ; 
nevertheleſs it may circumſcribe natural Li- 


berty, and prohibit what was naturally lawful; | 


and alſo by its force entevert that very Domi- 
nion, which is naturally to be acquired. 
Hence it is that Princes, by the Law of Na- 


tions, I acquire a 8 of uſe of 3 


TY 
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that do belong to private Perſons ; for pro- 

perty hath not (as hath been ſaid) ſwallowed 

up all that Right, which roſe from the com- 

mon ſtate of things ; becauſe as all Laws are 

to be conſtrued as near as poſſible to the in- 

tention of the Makers, ſo we muſt conſider 

 _ what was the mind of thoſe that firſt introdu- 

Enta, avs Ced ſingular Dominions : Now the Rules to 

malo aut ne- conſtrue that muſt be near as poſſible to na- 

_ ceffario faci- tural equity, and that in extreme neceſſity 

Liv. . 24. that old right of uſing things ſhould revive, 
Lav. lib. 24. R gar. S things 

as if the things had remained common, the 

ſame ſtanding with the Intereſt of all human 

Conſtitutions; and therefore in the Law of 

Dominion extreme Neceſſity ſeems excepted. 

Hence it is, that the Veſſels and Ships of what 

+ F. de Navi- nature and nation ſoever r that ſhould be 

toy 2 found riding in the Ports or Havens of any 

and Polin, en Prince or State, may be ſeized on, and em- 

the ſame Law. Ployed upon any ſervice of that Sovereign that 

| ſhall ſeize the — being but a harmleſs uti- 


lity, not diveſting the Owners of their Intereſt 


or Property. 
IL if a Ship of the King of Denmark be in 
the Port of London, and the Swede is in War 
with that Prince; and it happens at that time 
.the King of Britain is in War with the Spa- 
niard; now the Poſſeſſor is here preſſed with 
an equal neceſſity, and by the ſame argument 
is rather obliged to the defence of his own 
Luidui enim Country than another, whether by the Law 
( inquit 8 of Nations the Ship ought to be detained, 
2 Tee- hath been doubted; moſt certain it may. 


. uus poteſt, al- Who would not pluck a ſhipwrackt Man from 


teri communi- his plank, or a wounded Man from his 
cet, in, g Horſe, rather than ſuffer himſelf to periſh ? 


227 To flight which is a ſin, and to preſerve the 


non moleſta? highe of Wiſdom; beſides, in the taking 
| f | of 


: 1. de Offic. 14 


me? And if that be anſwered, the Owners are 


— 


might do it, and it was one of the Articles of 
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of the Veſſel the right is not taken from the a 
Owner, but only the uſe, which when the ne- 
ceſſity is over, there is a condition of reſtoring 
annexed tacitly to ſuch a ſeizure. 
And doubtleſs the ſame Right remains to 
ſeize the Ships of War of any Nations, as well 
as thoſe of private intereſt, the which may be 
employed as occaſion ſhall preſent: So the 
Grecians ſeized * on Ships of all Nations that * De Zxpeg:- 
were in Ports, by the advice of Xenophon, but tione Cyri. 


in the time provided food and wages to the 


Mariners. 

III. Whether this Right extends ſo far as 

to give Princes a Power to ſeize in order to 

traffick may be ſome queſtion ; certainly if 

the Traffick may be for ſuch Commodities, 

as Maſts, Timber, Tar, Powder, Shot, or 10 Ed. z. u. 
other Commodities or Accoutrements of 16. 12. 
Arms, or Naval Proviſions of offence neceſ- 

ſary for the defence of the Realm, it may be 

done (but then it is juſt freight ſhould be paid) 23. Ed. 1. 
for what hurt can it do me to let another have _ _ 
my Boat to paſs over the Ford, if he rewards — 4 - 
at no prejudice, for this is but a harmleſs 

utility. - 


IV. By the Laws of England there is no 12 E. 3. in 


queſtion, but the King may ſeize, -and it ap- the Black 


pears by very many antient Records, that he pew 


Enquiry —_— others; © Item, ſoit enquis p. 26 and 27. 


de Nefs, que font arreſtees pour le ſervice du 6 Fob. u. 11. 


Roy, ou pour autre raiſonable cauſe per les? * 4 
Officers du Roy, ou de PAdmiral, et debri- 11K. 2. 12. 


11K. 2. 1. 13. 


lent P Arreſt, et par les quelles avandictes Nor. Franc. 
Nefs ſont emmenez, et retamer les Mariners 

qui ſont ordonnez pour le ſervice du Roy; et 

li retracent, et en cas que homme ſoit endite 
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qui la debruſe Arreſt en ſa Nef arreſtee pour 
le ſervice du Roy, et de ce ſoit convicte par 
xii. il perdra ſa Nef ſi'l na grace du Roy ou 
du hault Admiral, et pour ce quil a eſte plu- 
ſieurs fois'deb+itu en Angleterre pour les ar- 
reſtes des Nefs, quant le Roy amande Sergeants 
d'Arms, ou autre Miniſtres pour arreſter Nefs 
al oeps du Roy, et les Seigneurs des Nets ſont 
venus devant PAdmiral, et alleguent 'que 
leurs Nets neſtoient mye arreſtees, ordonne 
eſtoit au temps du Roy Richard le Premier a 
Grimſby per advis de pluſieurs Seigneurs du 
Royalme, que quant Nets ſeront arreſtees pour 
ſervice du Roy, que le Roy eſcripta par ſes 
Lettres Patentes a l' Admiral d'arreſter les 
Nefs plus ou moins a la voulonte du Roy, et 

felon ce quil a beſoin, et l' Admiral eſcripta 
au Roy ou au Chancelier d' Angleterre les 
Noms des Nefs ainſi arreſtees aſſemblement 
aver les noms des Seigneurs et Maiſtres 
d'icelles, et en tel cas le Seigneur de la Nef 
ne la Maiſtre ne viendrout pas a dire que la 
Nef neſtoit mye arreſtee ne a ce ne ſeront oy z,“ 
and that upon ſuch Arreſts broken, the Par- 
ties might be puniſhed and fined. 

De Off ga. Again, Inguiratur fiarreſtatus, ad ſerviendum 

_ niral. Alia Regi fregit arreſtum, hujuſmodi tranſpreſſor ſtat 

fer Roughion, i gratia Regia five Admiralli ſui utrum volue- 

* rint committere Carceribus mancipandum vel 

 Jinem facere, in bat parte ſi arreftum bujuſmodi 
am manifeſtum fuerit copnitum. : 

The Black. If the Admiral by the King's Command + 

Book of the. arteſts any Ships for the King's Service, and 

Admiralty, he or his Lieutenant return and certify the 

fel. 28, 29, NM Arreſt, or a Liſt of the Ships arreſted into 

* 153. Cbuntery, no Maſter or Owner of the Ships fo 

5 . arreſted ſhall be received to plead againſt the 


Return, pur ceo que l Admiral et fon Lieu- 
tenant ſont de Record.“ Item, 
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Item, Inquirendum de omnibus Navibus que 59. 
ad ſerviendum Domino Regi ſuper mari arreſtatæ | 
fuerint, & poſtea Domini, poſſeſſores, five Ma- 
giftri dolo & fraude à ſervitio bujuſmodi ſe ſub- 
ftraxerunt in deceptionem Domini Regis, qui ff 
inde poſtea indiftati fuerint, & convitti ſuper hoc, 
naves ſue Domino Regi forisfadtæ per ordina- 
tionem Domini Regis Richard Primi; & / Do- 
mini, Poſſeſſores, vel Magiſtri hujuſmodi inde 
coram Domino Rege & Cancellario ſus per ali 
quas allegationts ſe aut naves bujuſmodi excuſare 
voluerint, i Admirallus vel locum tenentes fut 
per Literas ſuas Patentes de arrefto hujuſmod# 
fatto fidem fecerint pleniorem, Domini, Poſſeſſores, 
ant i ler preditti nullo modo audiri debeant, 


ſeu eis des quovis modo adbiberi, eo quod Admi- 
rallus & locum tenentes ſui ſunt de recordo. 
And if the Ship ſo arreſted break the Arreſt, 

and the Maſter or Owner thereof be indicted Crotꝰs Arg. 

and convicted, devant J Admiral, by the in Hampden's 
Oath of twelve men, the Ship ſhall be confil- game 79. 

cate to the King, which power the General n State 

maintains in all places where he has power, Trials, Vol. I. 
and the ſame ſeems to be provided for in the 
latter Clauſe of 15 R. 2. Ca. 3. he 

IV. By King Ezhelred, his Biſhops and No- | 

dies in the General Council of Enbam, Anno Spelmanni 

1009, for the ſetting out a Fleet every Year, Concil. 520. 

and the puniſhment of thoſe who hurt or 521 

ſpoiled any Ship, or deſerted the Service, eſ- 

peeially if the King was preſent in the Expe- 

dition, amongſt others it was enacted, Si que 
Nuaven in Reipub. Expeditionem dęſignatam vi- 

tiaverit, damnum integre reſtituito & Pacem Re- 

gis violatam compenſato; fi verd ita pros ſus cor- 

ruperit, ut deinceps nibili babeatur, plenam luis 

Injuriam & leſam præterea Majeſtatem:. So- 

Sir Henry Spelman's Verſion out. of the Saxon 

IS K 4 Copy 
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| Copy renders it, but the antient Copy hath it 
largely. 

Spelman. Naves per ſingulos annos ob patriæ deſenſionem 
Ka we wel © a- ” & munitionem . praparentur, poſtque Sacroſanc- 
walls. tum Paſcha cum cunctis utenfilibus competentibus 
mul congregentur ; qua igitur etiam pena digni 
ſunt, qui Navium detrimentum in aliquibus per- 
ficiunt ? Notum eſſe cupimus, quicunque aliguam 

ex Navibus per quampiam inertiam vel incuriam, 
vel negligentiam corruperit; & tamen recupera- 
bilis fit ; is Navis corruptelam vel Jrabturam 
ejuſdem per ſolidam prius recuperit, Regique 
deinde, ea que pro ejuſdem munitionis frattura 
bimet pertinent, rite per ſalvat. 
Moſt certain it is, that the Kings of Eng- 
land have in all Ages, by their Writs and 
Patents, commanded not only the Admiral, 
but the Wardens of the Cingue- Ports and others, 
..to arreſt and provide Ships of War, and other 
| «Veſſels, and umpreſs and provide Maſters of 
215 H Ships, Seamen, Mariners, and all other ne- 
Rot. n. "ceflary Tackle, Arms, and Proviſions for 
by. 15 . Ships, for the defence of the Sea and the 
- z. nid Realm againſt foreign Enemies, or for tranſ- 

en to 34. 
intus & dorſ. porting of Armies paying their Freight (if 
to 28. not bound thereto by tenure) as well as to 

ellect and provide all forts of Soldiers, Carpen- 
ters, and other Officers, to be aſſiſtants in their 
ſeveral Expeditions. 
1 Eliz. cap, But Fiſhermen or Mariners preſſed for the 
13. Vide 16. Service, are not to be employed as Soldiers, 
7. Car. 1. hut only as Mariners; unleſs it be in caſes of 
©5* _ great. neceſſity,. or bound thereunto by Te- 
| nure, Cuſtom, or Covenant. | 
Court of Ad- V. The: reaſon why the Admirals had ſuch 
miralty erect- power given them, Was becauſe they being 
ed by Ed. 3. ſometimes called Capitanei, and Gubernatores 
Taue they had the rede and govern- 


ing 
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ing of the Ships of War, and the raiſing and 
fitting up ſuch Ships for the Navies, as they 
thought fit; other times called Cuſtodes Mari- 
timarum partium, their duty being to provide 
all Naval Proviſions, as well to ſupply the 
King's Navies occaſions, as to gratify an 
other of the King's Friends, when diftrets 
ſhould conſtrain them to touch in his Ports, 
that his Subjects might receive the like reta- gs 
lation again; they were called Capitanei Nau- Gloſſ. in tit. 
tarum & Marinellorum, as in reference to the Anir. 
deciding all differences amongſt thoſe in the — _ 
King's Service, and puniſhing of ſuch as tranſ- ,,;.,j. 
greſſed; and as the place was great, ſo the 
ower was large, eſpecially in all things be- 
ede to the Navy -Royal, in which they had 
the ſupreme rule and government in all things 
belonging to it. He fate formerly in the 
' King's Houſe, and there kept his Court, as 
the French Admirals do at this day at the 
Marhle-Table, in the King's Houle at Paris. 
Vl. And altho' there ſeems no queſtion but 
the-King may preſs Ships, yet there have been 
thoſe who ſeem to doubt, if not to queſtion, 
whether he may preſs Men to ſerve; for my 
own part I think he may, my Reaſons are 
' theſe; It is lawful for every Man to addict 
and yield up himſelf to whom he pleaſeth, as 
appears both out. of the Hebrew Law and Exodus xxi. 6. 
Roman Law; why then may not any People, . de Fure 
being at their own diſpoſe, give up them- mea 
ſelves to their Prince or Sovereign, ſo as to Gel. I. 2. c. 7. 
transfer the rightof commanding their aid and 
help, as often as need ſhall require (it is not 
here -enquired what may be preſumed in a 
doubtful caſe, but what may be done in point 
of right) moſt certain ſuch a power may well 
be, and that grounded on great Reaſon; as 


if 
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if the Commonwealth ſhould happen to be in- 
vaded by ſuch a one as ſeeks not only the ſub- 
verſion of the Government, but the deſtruc- 
tion of the Feaple, and they can find no other 
way to preſerve themſelves, but that the ſu- 
premePower ſhould be veſted with ſuch a Pre- 


rogative, as to enforce or preſs the Inhabi- 


tants to ſerve in Arms in the Defence of the 
ſame, and the contempt of which to puniſh; 


or if they ſhould be oppreſſed with want, and 


that ſupplies of Proviſions can no ways be 


had, but by compelling another by force, to 


exhibit the common Offices of humanity to a 


Nation in whole Territories a Famine rages, 


T acitus. 


2 Inſt. 358. 


that the Inhabitants ſhould on ſuch extraor- 


dinary Occaſions be compelled by force to 
ſerve in Arms. | | Ho 


And this Dominion may be obtained ſeve- 


ral ways, either by a voluntary Reſignation 


to a Conqueror, as they of Capua to the Ro- 
mans, Our Land, the Temples of our Gods, all 
Divine and Humane things we yield up unto 


your. hands, O ye conſcript Fathers. Again, 


Freedom may be granted to all by a Con- 


queror, except Mariners, which ſhould in 


Caſes of neceſſity be —_— ; or that ſome 
Prince, whe will not ſuffer any Mariner to 


go out of his Dominions, without ſubjecting 
themſelves to ſuch a reaſonable command, 
' beſides the Majority of Nations on fuch 
grounds may abdicate from a part of them the 


entire Freedom of that Member. | 

Nor are there examples of this kind want- 
ing; the Germans are every one Maſter of 
his own Houſe, but are almoſt on every occa- 
fion ſubject to their Lords, eſpecially in their 
Goods, The Jriſh Coſherers, which were re- 
prendinations, when the Chief Lord and his 
| . Retinue 
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Retinue came to his Tenant's Houſe, they fed 

upon his Proviſions till they were ſpent, all 

being ſolely at their Devotion, And as to 

the Sea, the King of Britain may at this day 
reſtrain Merchants or Mariners to paſs out of 2 E. 1. Memb. 
the Realm, without Licence; and the vari- 18. Rott Patt. 
ous tenures that are introduced, which is pre- er 17. 
ſumed were ſince the Conqueſt, were no other z. 7 8 
but the Will of the Conqueror; for the right 44. Ro. Par. 
is not meaſured by the excellency of this or 17. H. 6. Ro. 


that form, but by the Will. Cla. in dorſ. 


: 3 Vide th if 
As to the im N e Seamen, it is ſtrange of png ng 


that its Lawfulneſs ſhould ever be called in Lane Rep. 4. 

Queſtion, by any Perſon who has read our Vid. fupraSec. 
Hiſtory or our Statute-Book. The Crown + 44 fem. 
has been in poſſeſſion of it from Time imme- See Fo. Cr. 
morial: And if a new Race of People were Law. 154. 
this Day to ſpring out of the Earth to poſ- 2 3 1 
ſeſs this Iſland ; if we may at the ſame Time B. 4. p. 287. 
ſuppoſe them to unite under one Civil Polity, 325. Fol. | 
and to be conuſant of the Neceſſity of naval Edit. Obſerv. 
Strength for theit Defence; the Power of im- 228 * 
preſſing them for the Sea-Service would be CIrend. 
implied in the executive Part of their Govern- Contin. Px 
ment, let it's Conſtitution be what it might; 344. 
vix. limited Monarchy, Ariſtocracy, or De- 
mocracy, or any compound of them, or ſome 
of them. But, as was hinted above, our Le- 
giſlature has frequently maintained this Power 
as undoubted Law. See 2 Ann. ch. 6. con- 
cerning Protections to be granted to Appren- 

tices to be bound to the Sea- Service. But 
more explicit is a former Statute, viz. 2 and 
3 P. & M. cb. 16. by which Watermen on 
the Thames, who abſcond in Preſſing- Time, 
and then return to row, are made liable to 
Imprifonment for two Weeks, and to be 
baniſhed to row upon the River by the ts 

0 
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of a Year and a Day. See alſo 2 R. 2. ch. 4. 
and 5 Eliz. ch. 5. ſe. 41, 43. 

VII. And though it hath been conceived 
1 1». 71. a. by ſome, that — cannot preſs Men to 
ſerve in his Wars, giving their Reaſon, that 
| of old he was to be ſerved either by thoſe that 
held by tenure, thoſe that covenanted by In- 
denture to provide Men, or thoſe who con- 
_ tracted with the King's Officers for Wages and 
entered into Pay, or thoſe that were in Pri- 
ſon for the King's Debts ; but that only ex- 
| tended to thoſe Wars that were by Land; 
not one word in all thoſe Acts, or Muſter 
| Rolls, relating in the leaſt to Mariners; and 
yet what vaſt Fleets were in thoſe Days? But 
on the other Hand it hath been always accuſ- 
tomed to preſs ſuch ſort of Men for the Naval 
Expeditions. The ancient-Records that men- 
tion ſuch Perſons ſubject to be preſſed by Law 
2. Apr. 49 is that of 29 E. 3. commonly called“ The In- 
E. 3. in the quiſition of Queenboroug h, —— it was ex- 
I preſsly in charge amongſt others, to enquire 
ralty, 32, 33, Of thoſe Mariners that were preſſed for the 
34- Art. and King's Service, and deſerted the ſame: So 
Fat. 62. Art. likewiſe by thoſe other Articles tranſlated by 
)  Roughton, it is in expreſs charge to the Jury, 
to. preſent thoſe that being preſt to ſerve brake 
the King's Arreſt, in order to their Puniſh- 
ment; and in thoſe days it was eſteemed an 
high offence ; and the Oath which the Fary 

then took being impanelled, was this : 

* This here ſee my Lord the Admiral, that 
Jonathan Waſb ſhall well and truly enquire 
for our Lord the King, and well and truly at 
this time then ſerve at this Court of the Ad- 
miralty, preſent as moch, as I have acknow- 
lech, or may have by Information of eny of 
my Fellows, of all maner Articles or 8 — 

1 | ſtances 
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ftances that touchen the Court of the Admi- 
rate and Law of. the Sea, the which ſhall-be 
te to me at this time, and thereupon ſworn 
or charged, and of all other that may renew 
in my mind, and in ſhall for nothing lette, 
that is for to ſay, for Franchiſe, Lordſhip, 
Kinreden, Allience, Friendſhip, Love, Ha- 
tred, Envy, Enemitee, for dred of loſt of 
Goodnee, for non other caſe that I ſhall ſoe The Black 
doe, the King's Counſeils, my fellows, mine Book of the 
own, will and truly hele without fraud or Admiralty, 
malengyn, ſo God me help at the holy dome, ** 17. 
and by this Book.” | 
VIII. And as the enquiry was ſtrict, ſo was Lamb. izter 
the puniſhment very great: ſtem, qui fugiet pos * 
à Domino vel ſocio ſuo pro timiditate belli vel 3 cap. 
mortis in conduktione Heretochii ſui in expedi- g. Ar. 17. 
tione navali vel terreſtri, perdat omne quod ſuum 
eſt, & ſuam ipſius vitam, manus mittat Domi- 
nus ad terram quam ei antea dederat. 
I. In the Service of the King two forts of 
perſons were always capacitated to attend the 
Naval Royal in their Expeditions, the one a 
Salt-water Land-Soldier, the other a com- 
pleat Mariner or Sailor: It was a doubt, whe- 
ther ſuch a Soldier, departing from the Ser- 
vice, were ſubje& to any other puniſhment 
than that of Martial Law, which can at no 
time be executed in England, but when the 
King's Standard is in the Field; thereupon it | 
was provided, That if any Soldier being no Cap- 7 H. 7 cap. 1. 
tain immediately retained with the King, which 5 2. 
Hall be in wages and retained, or take any preſt Cr. Car. 71: 
to ſerve the King upon the Sea, or upon the Land 
beyond the Sea, - depart out of the King's ſervice 
without licence of his Captain, that ſuch depart- 
ing be taken, deemed, ani adjudged Felony. And 
that all the Fuſtices in every Shire of ha, 1 
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where any ſuch Offender be taken, have power 
to enguire of the ſeid offences, and the ſame to 
hear and determine as they do and may do of Fe- 
lony, &c. expreſſed in the King's Commiſſion to 
them made, as though the ſame offences were done 


in the ſame Shire. And alſo that the departing 


of ſuch Soldiers, and alſo their Retainers, if it 
be traverſed, be tried in the ſame Shire where 
they are for ſuch a Cauſe arreſted and arrraigned. 
The Juſtices have here a concurrent power ta 


enquire and try, bur it does not ſhut out the 


Sovereign Courts, or hinder but the King 
may try them upon a Commiſſion of Oyer and 
Terminer, or Goal-delivery. It was a doubt 


| conceived by ſome of the late Judges, if a 


Man had run from his Colours at Plymouth, 
and afterwards was taken in Middleſex, and 
committed to Newgate, whether after a Bill 
is found in Middleſex, the Juſtices of Goal-de- 
livery for Newgate could try him; but it was 
ruled more than once by the greater number 
of the Judges, they might; and ſo have the 


Precedents been always ſince the making of 


this Statute, and upon the like Reaſon, that 


a Man that takes a ſecond Wife, hath by the 


Statute the fame directions to be tried in the 


ſame Shire where he is taken; yet if taken 
in Middleſex, was always tried at the Old-Baily 


in Zoxdon. | 
Theſe Statutes were made, becauſe the Sta- 
tute of 18 H. 6. cap. 19. was looked upon not 
to be ſufficient, for that Act had reference only 
to the ancient Tenures, and thoſe that cove- 
nanted with the King to ide Soldiers ; 
whereupon a queſtion afterwards ariſing. 


whether ſeveral who having then taken preſt 


Money to ſerve the Queen againſt the Rebels 
— withdrawn 


themſelves 
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themſelves from the Service, ſhould be within 

thoſe Statutes, in regard ſome doubt ſeemed 

to ariſe on the fame ; but it was reſolved by 

all the Judges of England, that thoſe two 

Statutes of 7 H. 7. Is 1. and 3 H. 8. 
e 


. 5. are all one in 
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6 Code, 27. 


ct, and were per- Raſtal doubt- 


al Acts: The great doubt and queſtion, ed in his A- 


whether the Statute of 18 H. 6. Cap. 19. did 
extend to Mariners and Gunners ferving on 
the Seas, and taking Wages of the King, 
was in Parliament not long before cleared in 
theſe Words: That the ſaid Statute made in 
the eighteenth Year of the Reign of H. 6. in 


bridgment. 


all pains, forfeitures, and other things, did, 


doth, and hereafter ball extend as well to all 
and every Mariner and Gunner, baving taken, 
or whe bereafter ſhall take preſt or wages to 
ſerve the Queen's Majeſty, ber Heirs Suc- 
ceſſors, to all intents and purpoſes, as the ſame 
did, or doth unto Soldiers, aum diverſities of 
opinion, doubt, matter, or thing to the contrary 
thereof notwithſtanding : But now Mariners 
deſerting the Sea-ſervice are particularly 


72 2 x 
: K 
75 * 114 : 7 - 


within the Proviſion of 13 Car. 2. Cap. 9. Article 17. 


which hath made the Offence Death; but 
the Trial is by a Court Martial. | 

And Land-Soldiers, though in Time of 
Peace, are likewiſe within the Statute of 7 
Hen. 7. Cap. 1. and 3 Hen. 8. Cap. 5. if 

they take any preſt Money to ſetve the King 
upon the Sea, or upon the Land, or beyon 
the Sea, and ſhall deſert the Service; but 
that is inquirable according to the Courſe of 
the Common-Law, where if the = ſhall 
depart without Licence, he ſhall ſuffer Death, 
without benefit of the Clergy. 

N. If fuch Perſons ſhall ſo deſert the Ser- 
vice, it hath beena Queſtion, whether a - Ag 
os | rds, 


— 
74 27 

F 12 
— GY 


Nen ſolis duci- 


bus aliiſque be- 


tentibus ingia- 
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kei folet, atque Perſon, under the ſame obedience meeting 

. „ with ſuch a Deſerter, might not put him to 
egmd1-2:7; death; it hath been conceived that he might, 
wolentits lices and the act is lawful, and the party that ſlays 
& honeftum eſt him hath a true Right before God, as impu- 


os qua vivit nity before Men: But that is to be under- 
eipublice 


malis comme. ſtood partly by the Words, and partly by the 


weri, & publi- Letter of the Law: For if the Law gives in- 
cas utilitates dulgence to Paſſion, it takes away human Pu- 


proſuirviribus niſnment, and not the Fault; as in caſe an 
promover E. 


! - Huſband kills an Adulterous Wife or the 
Vide G 
L o ww” Adulterer * in the Act; moſt certain it is a 


That is as to Provocation in the higheſt nature, and will 
entitle him to 


juſtify the Slayer: But if the Law reſpect the 
oa 44 be. Danger of future Evil, by delay of Puniſh- 
by all the ment, it is conceived to grant right and pub- 
Judges in B. lick power to a private Man; ſo that he is 
inne Cat not then in the capacity of a private Man. 


of one Manning, found ſpecially at Surrey Affizes before Mr. Juſtice 
T wi/den, who flew. the Adulterer in the very Act. Ventr. 158, 159. 


Kel. 137. pl. 4. T. Raym. 212. 2 Keb. Rep. Bag. pl. 49. Foft. Cr. 


Law, 296. Hawk. Pl. Cr. 82. pl. 36. id Auguſt. de Civit. Dei 
citatum. C. guicungue cauſa. 23. qu. 8. | 


An. 25 Ex. ry Reaſo . 
a 25; : 25 I upon that very. Reaſon Queen Eliza- 
the Trial of Sir Francis Drake, who ſtruck 
off the Head of Doughty, in partibus tran/- 


— 


marinis. . 

XI. Hence it is, that every Man hath a Li- 

cence given him to oppoſe force againſt plun- 

Log pm pillaging N And the next 
the ſubſequent Law about Deſerters ſaith, 
Cod. Fuftin. Let all nen | 


tit. quando li- 


ceat unicuique. againſt Publick Robbers and Deſerters that run 
from their Colours, and all are Miniſters of Re- 


venge, for the quiet of, all; to this purpoſe is 


. that of Tertullian, againſt Traytors or publick 
Enemies every Man is a Soldier: And hereindif- 
SES. DT ters 


þ denied the conſtituting of a Conſtable, for 


know they have. a power given them 
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fers the right of killing of Exiles and Out- 
laws, or thoſe whom they call Banditoes, from It was in force 
thoſe kind of Laws; becauſe there proceeds in England till 
a ſpecial Sentence, the Judgment of Baniſh- IG 
ment or Outlawry being promulgated; but of x1... * 
here a general Edict, the Fact being evident, Co. Liit. 128. 
obtains the force of a Judgment or Sentence . 12 H. 4. , 
pronounced; the Judgment of the latter muſt %. 331 4A 
be according to the Civil Law, which yet re- 3 29 
mains ſtill in force, as to the Trial of ſuch 
Deſerters; which Impunity for ſuch killing 
| ſeems allowed of at this day by that Law. 
XII. Caſes relating to the Juriſdiction of 
the Admiralty as to Matters ſueable there, or 
at the Common Law. | 1 
The Trial ſhall be where the Original Con- 717 ger, 
tract is made, which if in England, tho' the 25 Original 
fublequent Matter to be done be upon the Contract «- 
Sea, the Trial ſhall be at the Common Law." 
But if the Contract, and what is to be done all 
of it is beyond Sea, it cannot be tried at Law 
here, but in the Admiralty ; but if part be to 
be done here and part beyond Sea, ſo as it is 
mixed, then it ſhall be tried at Law. As an 
Action upon the Caſe upon a Policy of Af. 
furance made at London, that a Ship ſhall fail 
from Melcomb Regis in the County of Dorſet 
to Abville, in France, ſafely, Sc. And the 
Plaintiff declared, that the Ship'in failing to- 
wards Abville, viz. in the River of Soame in 
France, was arreſted by the King of France, 
&c. and the Iſſue was, whether the Ship was ſo 
. arreſted or not; the Trial was by N Prius 
in London, and reſolved to be well brought. 
tho* twas objected, that this Iſſue ariſing merely 
from a Place out of the Realm, could not be 
tried at Law, for the Aſſumpſit being at Lon- 
don was the ground and foundation of the 
Vor, I. Action, 


, 
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Action, and therefore ſhall be tried here, for 
otherwiſe it could not he tried at all. Cited 
in Dowaale's Caſe, 6 Rep. 47. b. Godbolt 76. 
and 204 | 
VAꝝAnd ſo if the Contract be made at Land, 
$9 | /,_ _  tho' beyond Sea, the Trial ſhall be at Law, 
who what is to be done, be all of it beyond 
Sea, by laying the Contract made at a Place 
a in England, as in Bourdeaux apud [ſlington in 
Cam. Middleſex. So is the Cale of Slaney and 
Clobery againſt Cotton, where the Plantiff ſued 
the Defendant in the Admiralty Court upon a 
Promiſe made in Barbary, to ſail from Sir- 
Borona in Barbary to Ricumpta in Brazil, 
&c. upon ſuggeſtion that the Contract was 
made in London; Prohibition was granted: 
For, by Jones, the performance of the conſi- 
deration does not give the Action without the 
Contract, and this was made at Land, tho 
beyond the Seas, which may be ſuppoſed to 
be done in a place in Exgland. 2 Rolls Rep. 
7 K See Tucker and Caff*s Caſe in the ſame 
1 k 492, and 497, and 2 Brow. 10, 11. 
„Matters be- A Contract was made at Newcaſtle, that a 
C. pus 17 an Ship ſhould fail from Yarmouth to Amſterdam, 
inferior Court Debt was brought upon this Contract, in the 
Court of Neucaſtle; adjudged, that the Ac- 
tion would not lie there, being a limitted 
Juriſdiction, which ſhall not have conuſance of 
any matters done in partibus tranſinarinis, but 
only the Courts at Weſtminſter, March's Rep. 3. 
FPrænunirefſor If one Libel in the Court of Admiralty for 
ſiuing in the a thing done upon the Land, and it appear- 
n Admiralty. eth upon the Libel, that the thing was done 
upon the Land, and they notwithſtanding that 
hold Plea of it, a Premunire lyeth upon it; 
but if the ſame do not appear within the Libel, 
then it is not within the 13 of R. 2. c. 5. and 


„ 
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15 of R. 2. c. 3. but a Prohibition ſhall only 
iſſue, 2 Leon. 183. 

The Admiralty hath Juriſdiction of Flot- Ae 
zam. Trefilian againſt Jones, 2 Keble 361. hath juriſdic. 

A Dutch Ship was broken by a great Tem- tion of Floe- 
"peſt in a Creek of the Sea, Infra Corpus Comi- dan. TERS 
tatus de Dorſet ; the Sailors upon pretence that 2 
the Goods in the Ship were bona peritura, ty. 
procured a Commiſſion of Sale out of the Ad- 
miralty-Court to ſell them; and the true 
Owners to prevent ſuch Sale, brought a S2 

perſedeas; and upon ſhewing the Libel to the 
22 4 Prohibition was granted. (T.) Be- 
cauſe the Cauſe of Action acertied infra Cor- 
pus Comitatus. AT 9 'Becaufe the Sale of the 
Goods was good as Bona peritura. Culmer 5 
againſt Brand. 2 Sid. 8 I. 

One having taken a Ship . Dive; which Unjuſt Sen- 
had bona perittira, entered into a Recognizance — ahe 
with ſureties before tile Judges "delegate, to Admiralty 

bring the Money raiſed by Sale of the Goods Wees 8 
in the Admiratty>Court before füch 2 day, if Cangas is 
ney upon 'a Plaint there depending di Rot no Cauſe for 
adjudge the Ship and Gods to Pe lawfüll aProhibition, 
Prize, which they adjudged lawfyl Prizes _.. 
after at another time cited the Owner before 
the Judges of the Admiralty, and for his not. 
coming and bringing the Money at che da 
they threatned to ſue Exseuseft 4p gainſt t 
Bail or Sureties who were Merchants wy Hf 
an, Prohibition was prayed; for by their 
firſt Judgment or Sentence, cheir Recogni- 
zance was diſcharged, and they ought not b 
Colour of this to endanger the Credit of Men” 
of Reputation; but the Court would not 
Front a Prohibition, for they. ſaid, an üer 2 2 Sid. 152. 

tence of the Admiratry, in a cauſe of Bc v. 
which tbey bare original Conufance, is not <P*/eote. 
, L 2 FD." WER 
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and here the Judges Delegate have ſole Power 
upon this Recognizance, to make Execution 


Suit there for 


not N 
a Ship. 


2 Brownl. 13 
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a Cauſe of Prohibition. As if . Tithes which 


in verity are paid, are found not paid i in the 
Spiritual Court, yet a Prohibition hes nor, 


or defeat it. 
The Corporation of 7 antes Lene: under 


pretence of Letters Patents from Queen Eli. 


ZLabetb, for the ballaſting of all Ships within 
the Brid e of London and the Sea, and that 
no Ship ſhould take Ballaſt of any other but 
of them, ſued; one Boreman (a Dutch Man) 
in the Admiralty for takin Ballaſt of another, 
within the Place aforeſaid. Per, Curiam the 
Place being alledged to be at Ratcliffe, a Pro- 


hibition was granted reſolved that the Let- 


ters Patents were void, for. that thereby a 


Wh: Wes is raiſed upon the ſabj ect for the pri- 


- 4 vY 


134 Co. 5. 


ballaſt a Ship under 2 d. per Ton. 
In the Caſe of Sir Richard Hawkins, Vice- 
Admiral of the County of Devon, who was 


© proſecuted, j an the 3 for abetting 


+; Ioifidiio ra comforting, Hull, and other notorious 


| $4 Chats +? 691 HA. * 


Pirates. It was {there reſolxed, that by the 
Common Law the Admirals ought not to 
mage with any thing done within the Realm, 


but only with ings gs done upon the Sea; and 


A fee 3K 2. 2.8. . c. 5 2 H.. 


c. Ik 


It. was: Ia 1 py the ſaid Sta- 
rates are 40 .be intended to hold Plea, and not 


wer to award Execution; for the Judge 
of 1 Admiralty, notwithſtanding theſe Sta- 


tutes, may do execution within the Body of the 


nty. 


The Court « of Admirals Re A Court of : 
" Record, becauſe they * there according 


to the Civil Law, _ Where 


vate n of the Houſe, for 1 would not 


1 
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Where one admits the Juriſdiction of tze 
Admiralty by pleading there; no Prohibition 
- ſhall be granted. Jennings againſt Audley, 
2 Brow. 30. 12 Rep. 77. Therefore on Mo- Lord Ray- 
tion for a Prohibition in a Suit for Seamen's nend, 247. 
"Wages, there the Suggeſtion was, that the 
Court below refuſed to allow the Defendant's 
Allegation; that the Place where the Plain- 
tiffs entitled themſelves, was not a Port of 
Delivery: This is no Foundation for a Pro- 
hibition; if any thing it muſt be an Appeal. 
Cradocł bought divers Things within the Suit there for 
Body of the County, which concerned the you - 1 
furniſhing a Ship, as Cordage, Sc. the Ven- Prohibition. 
der fued him in the Admiralty Court; a Pro- 
hibition was granted, 2 Brow. 37. Cradock's 
Cafe, Owen 122. 3 Keble 552. Merryweather 
againſt Mountford. 


* 


Note, No Appeal from the Admiralty be- 


fore a Definitive Sentence, Lord Ray- 
mond, 1248. : | 
The Defendant being Maſter of a Ship of 1. Lev. 23. 
which the Plaintiff was Owner, the Ship was 1 e ae 
taken by Pirates upon the Sea, and to redeem 5 
himſelf and the Ship, he contracted with the 2 Lev. 5. 
Pirate to pay him 30 J. and pawned his Per- Ven. 173. 
ſon for it; the Pirate carried him to the Iſle 8 367. 
of Scilly, and there he paid it with Money Cre. Elia. 
borrowed, and gave Bond for the Money 685. 
at his Return; after the Redemption both | 
of the Ship and himſelf, he ſued in the Admi- 
ralty for the 3r0 I. and had a Sentence for it, 
and thereupon a Prohibition ts the Admiralty 
Was te but denied, becauſe the Original 
Cauſe began upon the Sea, and whatever fol- 
lowed was but acceſſory and conſequential. 
Hard. 183. Prohibition was FW ul, to, the 
Adqmiralty Court on the 22d and 23d Ca. 2. 


L G (44 


Land, 


150 Or Pxxssixe SHIPS Boon l. 


cap. 26. SeB. 11. in Suit there for the For- 
feit of a Ship on 0 0 aces in Ireland with- 
#Y out breaking Bulk, being put into Ireland 
from America, by contrary Winds, this being 
triable in the Plantations or any Court of Re. 
Tord in Weſtminſter. Pidgeon con. Trent, 3 Ke- 
Ble 640, 647, 651, (Vide Librum.) 

1 A Maſter of a Ship agreed with certain 
VMerchants concerning a Voyage, and received 
Orders from them to lay in Proviſions of 
Meat and Drink, and to provide Mariners, 
Sc. and after the Voyage was finiſhed, the 
Merchants refuſed to pay the Maſter of the 
Ship what they had agreed for, upon which 
he libelled againſt them in the Admiralty, 
Prohibition was granted upon the Statute of 
2 R. 2. cap. 3. the Contract being upon 
Prohibition Land, and denied the Caſe, Hill. 8. Ca. 1. 
does not lie Cro. 296. which faith, that when a Thing is 
-- is =2pa in its Nature Maritime, as in the Caſes of Ma- 
Ses. riners Wages, the Admiralty ſhall have the 
Conuſance of it. Woodward againſt Bonithan, 
T. Raymond 3. and 3 Levinz. 60. Coke againſt 

Cretcorr, RC. 2 Yet. 191, --. | 
Contract no: If a Contract or Obligation be made upon 


Marine made the Sea, yet if it be not for a Cauſe Marine, 


_— the Suit upon this ſhall be at Common Law, 
| not in the Admiralty, Hob. 11. | 

Contract at If the Original Contract be made at Sea, 
Sea ſettled at on a Marine Cauſe, and after reduced into 
Writing at Land, the Common-Law not Ad- 
miralty, ſhall have the Conuſance. Hob. 79. 
212. Palmer againſt Pope. 

I a Charter-Party be made in England to 
do certain things in divers Places upon the 
Sea, tho*. that no Act is to be done in Eng- 
land, but all upon the Sea, yet no Suit ſhall 
be in the Admiralty tor Non-performance of 


the 
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the Agreement; for the Contract is the Origi- Common 
nal and is out ef their Juriſdiction, and where Law pre- 
part is triable at Common- Law, and part in ferred. 
the Admiralty, the Common-Law ſhall be pre- 

ferred. Maldonado and Slaney, 1 Roll. Ar. 

532, 333 Re | 

A Contract laid to be made infra fluxum & 2 Lord Ray- 
refluxum Maris, c. is well enough laid to mond 1453. 
give the Admiralty a Juriſdiction : It was 

upon the high Seas, when the Water was at 

High Water-Mark ; and it might be at Land 

chen the Water was at Low-Water-Mark. 

n that Caſe there is Diviſum Imperium be- 
tween the Common-Law and Admiralty Juriſ- 


diction. 


Ul 


o 


75 It Was moved for a Prohibition to the Ad- Prohibition 
miralty, becauſe the Libel was to execute a to the Admi- 
. of the Alcade, which is the Admiralty —_ 2 
at Malaga in Spain, upon a thing done within 

a Port . and —_ a Rule fer a Prohibi- — 
tion niſi, twas moved that no Prohibition Sentence of a 
ſhould be, for tho' this Court will not exe- Foreign Ad- 
cute the Sentences of any Foreign Court, in wiralty. 

as much that it is governed by a diſtinct Law, 

yet theſe of the Admiralty may, and this in 

their uſe to do ſo, for this that all the Admi- 

.ralty Courts in Europe proceed by the ſame 

Law, viz. the Civil- Law, and Wibrel and Ro. 4b. 5 30. 
Viab's Caſe 5. Ja. was cited, to be adjudged 78 12. 7. 
accordingly. But upon Reading the Libel 9 423. 
in the Principal Caſe, it appears, that the 

Sentence was not Definitive, but Interlocu- 


toxy, concerning a Matter that ſounds as an 
Action upon the Caſe, and no Sum ſet; and 


alſo the Alcade is not as an Admiralty there, 
and for this a Prohibition was granted. Ju- 
rado and Gregory, 1 Sid. 418. 1 Levinz. 267. 

1 Vent. 32. and'2 Keble 511, 610. 

9? L 4 Motion 


; i 
5 t 2 
* WU. 

'/ 90 


triable there 
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Reſcous and Motion for a Prohibition to the Admiralty, 
Contempt for that they libelled againſt one for reſcuing 
triable there, 4 Ship, and taking away the Sails from one 
that was executing the Proceſs of the Court, 
againſt the ſaid Ship, and for that in the pre- 
ſence of the Judge and Face of the Court, he 
| aſſaulted and beat one, and ſpake many op- 
probrious Words againſt him. Now ſeeing 
that theſe Matters were determinable at Law, 
the Ship being infra Corpus Comitatus, and they 
could not adjudge damages to the Party, or 
Fine or Impriſon, a Prohibition was prayed, 
but denied, for they may puniſh one that re- 
ſiſts the proceſs of their Court, and may fine 
and impriſon for a contempt tho? they are no 
Court of Record; but if they ſhould proceed 
do give Damages, they would grant a-Prohi- 
bition guoad that. Sparkes, &c. againſt Mar- 
#yn. 1 Vent. 1. The ſame Doctrine Lord 
e 46 and 1 Vent. is there 

; Cited, 3 N 5 4 15 
Goods taken A Prohibition prayed to the Admiralty, 
by Piracy, where there was a Libel for a Ship taken by 
* N Pirates, and carried to Tunis and there ſold, 
Land, for that it did not appertain to the Court to 


Telv. 135, try the Property of the Ship being ſold upon 


2. EAA © . 


173. Hard. Land. Curia in regard it was taken by Pi- 


183. 1. _ rates, it is originally within the Admiral Juriſ- 
$2.2 260. diction, and ſo continues notwithſtanding the 
2 Lev. 25, Sale afterwards upon the Land. Otherwiſe 


1 Yer. 173. where the Ship is taken by Enemies, for that 
See Chap. 


X. alters the Property. Contrary to my Lord 
8. XIV. Hobart in the Spaniſh Ambaſſador's Caſe 78. 
1 Vent. 308. Cro. Eliz. 685. 2h 


Ships found If Ships or Boats are found on the Sea or 


at Sea belong 
to the Admi- 


upon the Coaſt, without any Living Creature 


ral therein, and no Man claiming the ſame with- 


in a Year and Day, the finder formerly uſed 
wh | to 


- 
— 
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to have one Moiety, and the Prince the other 
Moiety, but now *tis left to the diſcretion of 
the Admiral what the finder ſhall have for his 
Travail, Charges, Danger. And if the finder 
conceal fuch Goods, whether belonging to 
the Ship, as Anchors, Timber or other 
Goods, he ſhall not only loſe his Part, but be 
_ fined at the Will and Pleaſure of the Admiral. 
If Whales or other regal Fiſh, Ships, or Royal Fiſh 
Boats, without any living Thing in them, be Peadandi. 
driven by force of Wind or Waves only, to 
any Coaſt or Land, then all doth belong to 
the Admiral, Lex. Mercat. 120. 5 
See more of this Matter, 4 Inſt. 134, Sc. 
of the Court of Admiralty. 1 Roll. Abr. 528, 
Fe. Title Admiralty. © 5 
After Sentence in the Admiralty Court for Trover after 
the ſeizing of a Ship, Trover and Converſion — 2 will 
at Law will not bh, Beate contra Tyrrell, : 
3 Mod. 194. Carth. 31. 1 
Hutchinſon killed one Colſon in Portugal, Acquittal of 
and was acquitted there of the Murder, the Murder in the 
Exemplification of which Acquittal he pro- 3 2 
duced under the Great Seal of that Kingdom, kin —4 * 
which by the Opinion of all the Judges was ſhall not be 
ſuch an Acquittal by their Law, that he could tried again 
not He tried here again. (©. here. 
„The Admiralty hath not Juriſdiction of „ 
Mrecke. 5 Rep. 106. 2 Inſt. 167. 4 Toft. 154. ae 
„ 3- -* 5 
- Caſe upon the Statutes, 13 R. 2. c. 5. 15 Caſe for ſue- 
R. 2. c. 3. and 2 H. 4. c. 11. for ſueing in * em 
the Admiralty for matters done upon the Land, for matters 
and declared that the Plaintiff was going at Land. 
from the Port of London, with his Ship laden See Andr. 
with Merchandizes, and that the Defendant 231. 2 Stra. 
brought a Suit in the Admiralty to ſtay the 7 
Ship, till caution ſhould be given, that ſhe 


ſhould 


* 
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ſhould not traffick with Infidels, within the 
Limits of the Charter of the Eaſt-India Com- 
pany ; and that they procured the Ship to be 
arreſted by Proceſs of the Admiralty, and to 
be detained, by which the Plaintiff loſt the 
Profit of his Voyage; upon not guilty plead- 
ed, a Special Verdict was found, viz. they 
found the Charter of the Zaſt-India Company 
of 13 Car. 2. by which they are incorporated, 
and had the ſole Trade to the Eaſt-Indies, 

anted to them, with a Prohibition to all 
others to traffick with Inſidels there upon pain 
of Forfeiture of Ship and Goods, and that 
the Plaintiff had prepared a Ship and Goods 
to go to the Eaſt-Indies to traffick with Infidels 
within the Limits of the Eaſt- India Company; 


upon this they petitioned the King in Council 
to ſtay the Ship. where an Order was made to 


the Admiralty to ſtay the Ship by their Proceſs, 
which iſſued accordingly, and the Ship was 


ſtaid, prout, Sc. all which was done by the 


Defendants as Agents of the Company, and 
they as Agents paid the Fees of the Proſecu- 
0s and if ; ty» De for the e in 
duplo 1 300 l. ſo upon Arraignment judgment 
for the Plaintiff, and on Error ed. 
Sands againſt Sir Fofiab Child and others. 3 
Levinz 351, 4 Mod. 176. Carth. 294. A like 
Caſe, 1 Vent. 47. 1 Mod. 18. 2 Keb. 604. 


Horne againſt Ivie. 


CHAP. 


\ #i2gs/.} 
CHAP. VIE. 


of Dominion eſtabliſhed by Treatic of 
Alliance in general. 


33 Treaties, their ends. _ 

F the matters conſiderable in the making of them, 

* how the Overtures are made. 

III. 25 the various Sort of Treaties, and fir of 

thoſe by interview. 

TV. Of the pretexts generally made to obtain ſuch 
Treaties. 

V. * Princes equal, the honour is to be paid by biz 

vi in poſſeſſion. 

F Treaties by Princes unequal. 

vii. A Treaties ſecret and open. 

I Things requiſite for Princes during ſuch 
1 ih 

IX. Of Places 2 or Treaties.” 15 

X. Princes where obliged to treat se 
where not. 

.. Deputies, their demeanor 8 confulercd i in 

"Treaties. 

XII. Of the Clauſes generally to be conf, dered i in Trea- 

ties general and particular. 

XIII. Of the nature of Treaties generally conſidered 
as to their ends, and where they determine by the 
Death or Diſpoſſeſſion of a Prince, and where not. 

. Of Treaties to what end, and how they have 

v, in England. 

4 the Cauſes ordinary procuring ſuch Leagues. 
| Vi 7 ers. by way of Mediation, tending to 
| 8 of a general Peace with Warranty. 
XVII. Conſiderations on Leagues 2 and Fen- 

Jive and of the Advantages and 1 
gore Vin reference to the Eſtate confederate. 
XL I. l defenſtve conſtrued offenſive in Je 
the refr. 
XIX. ontri Balu, 1h. 7 in regulating. the 


K to the ſatisfaction of the Per ſons inter: 75 | 
4 rage ues oe as by ws Labs un 1 2 
ficulties 


EE 
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= 


156 


Or LEAGUES Y Book 1. 
ficulties uſed to delay, by which deſigns may ſecretly 


be carried on. 


XXI. Conſideration had on Leagues made for carry. 


* - 


. ing on ſome particular Enterprize. 


"XX II. or Cauſes that generally occaſion a Rupture. 


XXIII. Of the Obligation on Confederates in reference 


to mutual Succours. 


XXIV. Of Aid crantell to particular and common 


Allies when invaded by one another, and of Protec- 


tion granted a People when e, whether Aid 
to ſuch may be conſiſtent with a League. 


XXV. Whether the Oath taken for the Performance 


of the League be perſonal, or binds the Succeſſer, 
and of the Interpretation of the ſame. 

XXVI. Of Leagues made with Princes when driven 
out of their Countries, whether they remain valid 


and * r + > 
XXVII. Whether Leagues may be entred into by 
Chriftian Princes with Infidels. 


I. FF\REATIES are occafioned by a wiſe 

| and prudent Care of inſpecting the 
Motions of Neighbours and of their Affairs, 
the which are generally reduced to theſe three 


Heads, upon the Conſiderations, 


1. How a Prince ſhould govern himſelf 
with his Neighbours. | 
2. In gaining a Credit among them, and 
to have a part in their Deliberations. 
3. Is the main, which is to pierce into 
his Neighbours Deſigns; for thoſe 
Centers being diſcovered, a Prince 
eaſily knows how to draw his Lines. 


II. In Treaties, the firſt thing to be conſi- 


dered is the manner of making the Overture; 
and therefore it may ſo happen, that of two 
Princes who are Enemies, the one will not ſeek 
unto the other for an Accord; therefore the 
general Medium is, that the motion be = 
pounded by ſome greater Prince, or by ſome 

Es” | Neighbour 


E 
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Neighbour that is a Friend to both, and ſome- _ 
times the Miniſters of two Princes meeting * * Argento 
accidentally, if they be employed, yet pro- and a Steward 
pound an Accommodation. When a Prince of GE. 


| « - . of Mantua 
or-State is exaſperated with another, and hav- meeting at 


ing gotten an Advantage, will often refuſe to Creal Carra- 
treat any where but in his own Country, nor Rm _— 
that unleſs firſt ſought to by a ſubmiſſive Re- ters names fer 
queſt, as by Letter, &c. So they of + Hol- the Death of 
land and Weſt-Friezeland, conſidering the mi- the Marqueſs 
ſerable Diſtreſs and incorrigible Diſorders: of of f orcat, 
their People, did ſubmit thus to confeſs their Overture for 
Errors. | q 7,714 174" the Treaty of 
Peace betwixt Charles the Eighth and Lewis Sforſe. | 


' + March 8, 1653, by order of thoſe States, ſubſcribed Herbert Van 
Beaumont, and afterwards by a Letter from the Szares General, praying 
a Neuter Place, April 30, 1653, then by a Petition 32 Fuze after. 
Leo ab Aitzma, fol. 817, 818, 825. P/O DR 
III. Treaties are acted either by the inter- 
view of Princes, or by perſons ſufficiently 
commiſſionated for that purpoſe. GGG... 


% 


Thoſe that are by interview, have been 
often diſapproved, though often practiſed 
but that depends rather on the Eſtate of all. 
fairs, and the conformity and diverſity of Ho- | 
nours, and manner of living of the Princes 
and their People, than of the interview; that 
of Lewis the Eleventh with Duke Charles of 7 
Burgundy, and of the ſame King with Eward i 
the Fourth of England paſt fairly: And in all 
ſuch Treaties they govern themſelves in refe- 
rence to their ſupplies, according to the Con- 
fidence which they repoſe in each other. But . 
thoſe interviews of Princes have ever been ob- taken by his 
ſerved dangerous; for Princes meaſure their 1 _ 5 
N | * N aw Bocchus, 
quality not by the extent of their Dominions, and delivered I 
but by the abſoluteneſs of their Power: So to the Ro- 
that he that is ſupreme and independant in mans; Charles 
his on Country, counteth himſelf equal to the Seventh 
111 = | : an 


of France, at 
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a perſonal any other Prince, how great ſoever. Per- 
. Lope. chance ſome youthful Kings may diſport and 
Orleans, flew ſolace themſelves in one another's C 7 
the Duke whilſt yet Pleaſure is all the elevation of their 
though a Souls; but when once they grow ſenſible of 
Prince u their ohn Greatneſs, (a Leſſon they will quick- 


Mayer lib. 15. Iy learn, and ſhall never want Teachers) then 


Phi, 7 22 emulation will be betwixe them, becauſe ar 
4.4. cap. 10. their interview they cannot ſo go in Equi- 
— ge, but one will still de the foremoſt; either 
bis k Perſon will be more proper, or Carriage 
more Court-like, or Attendance more Ac- 
compliſhed, or Attire more Faſhionable, or 
ſomething will either be or be conceived to 

be more Majeſtical in one than the other: 
And Corrivals in Honour count themſelves 
eclipſed by every beam of State which ſhineth 
from their Competitor; therefore ſome hold 


the beſt way to keep great Princes together is 


to keep them aſunder, accommodating their 


Bufinefs by their Ambaſſadors, leſt the meet- 


ing of their own Perſons part their Affections, 
| RichardHeove- as it fell out between King Richard of Egland 


den in Rich. 1. and Philip of France; and Maximilian the Firſt 


el. 666. and Lewis the Twelfth. 


IV. It is preſumed, that the ! Perfonat e 


ties of Princes are not for matters ſmall and 
trivial; therefore it is an undoubted Maxim, 
That as Fealouſies may be increaſed among jt 
Neighbours, by reaſon of ſuch perfonal inter- 
views, ſo they muſt find out ſome rent-and 
important pretext, which being made known and 
| publiſhed to remove the Fealoufies of their Neigh- 
 bours, they may then under ſuch colour and 
ſhadow, treat the moſt ſecret of their Affairs. 


So Pope Clement the Seventh, under the bor- 
rowed Pretext of a general Peace and League 


r the Turks, — ſounded n 
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in the Ears of all Princes) at Marſtilles con- | 
cluded the Marriage of his Niece with Henry 
the Second of France. + EL: od) 
V. But if of two Princes, the one goes 
home unto the other, he is bound to do him 
the Honour of his Houſe; and if the Prince 
be inferior to him, he commonly ſends forth 
ſome of the principal Officers of his Court to 
receive him; but if he be his equal in Quali- 
ty, as being both Kings, although there be 
3 betwixt them for Precedence, if 
he come firſt to the place where the Treaty is 
to be made, he muſt go in Perſon and not By 


In the Interview that was betw een Lewis 25% hh 
the Twelfth and Ferdinand of Arrugon at Sa- Pauluss Hi- 


vona (which Shay dilated unto the French tory f 
King) Lewis the Twelfth at the approach of cn fü, 
Ferdinand's Galley (before he could land) en- ſupply of ths Th 

tered into it, accompanied only with his Guard, ſame, of the 
to teſtify his confidence, and thereby to aſſure Hkłe of e 3 
King Ferdinand of that which he had promiſed Pulte of, Or- 


8 en enen ee 8£ $- 
he ſhould find in him; and at their going to warde Lale a 


Land, King Eewis left the Right:hand to XII. upen thi 

Ferdinand, who lodged in the Caſtle, as the failure of fue 

moſt. honourable Place, and himſelf went to 2 Fl ah 

the Biſboprick. e i | ow a 1 q 

VI. By the Laws of Treaties, when two ” 

Princes unequal in Quality parley, the infe- 

rior is to come firſt to the place of "Congreſs ron _— 
there to attend the Greater; yet the contrary —ou 9 


hath been moſt commonly obſerved upon this 

very reaſon, that he that is leſs ought firft to 

wait on the Greater, and from thence go to 

the place appointed for the Parley ; and this 

was particularly done at 5 

Gement the Seventh and King . 4 
| | 25 A 


to receive the 
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Firſt, although that Marſeilles were in the 


| King's nnr 
II. Again, Treaties by thoſe that are ſuf. 


9 dungs abuſed even to [ay of 4 Treaty, when at 
H. 8: propo- the fame, time the Propoſer hath no other 


bim; the Re- Seventh, after the Battle of Pavia, propound- 
ſent to Eng | 


| Crown, and ſafety. So Bourbon, General of the Imperial 


Maximilian is Army iy entertained the Pope with an accord, 
toaccompany whilſt his. Army marched to the Walls of 
him to Rome Nome. „ | 3 

laſt Right of erte .. VIII. Hence 
the Imperial Dignity, and having given him the Inveſtiture of Milan, 
in frodo more Imperiali, then in poſſeſſion of the French, and in en- 


mity with the Houſe of Auſtria: All things being thus concluded, 


and H. 8. having paid the Monies agreed on, and made ready his 
preparations. Charles the Fifth, and Grandſon of Maximilian, is a 


rub 
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rub in this League, who muſt be firſt removed; thereupon the old 
© Fox the Emperor ſends a Propoſal, that he would come firſt into the 
Fo Netherlands to take off his Grandſon, which while agitating, he ſtrikes 
up a ſecret Peace with the French King, and ſo H. 8. is betrayed a 


third time, and the Agreement refuſed to be complied with, Cotton 
Treaty of Amity, fol. 99. eget 
VIII. Hence it is, that during Treaties, 
be they open or ſecret, the Princes or States 
concerned in them muſt watch the more care- 
fully, have the diligenter Eye, and by all 
the ways imaginable reinforce their ſtrength, 
not only to fruſtrate their Enemies of all hopes 
to ſurprize them, but to the end the Conſide- 
ration of their Force and Opulency may put 
them in a poſture to obtain Conditions of 
more Advantage. Beſides, it is an undeni- 
able Maxim, that no treaty muſt be held 
firm, valid, and concluded, unleſs it be rati- 
fied by that Prince or State with whom the 
fame 1s made, eſpecially if it be with a Prince 
whom they detain Priſoner ; for by + Law + Sacramenty 
the force by the which he hath been conſtrain- guidem wes ic. 
ed to promiſe, will at leaſt diſpenſe with him 2/7 poturr, 
ſo far as to re-adviſe, if not to break. 1 
pofito Imperio privatus & captus ipſe in alienam weniſſet poteſtatem? Cu- 
rio in Cæſar, to thoſe that had been the Soldiers of Domztius, ſo ſpake, 
lib. 11. de Bello Civil. Vide Grot. lib. 2. cap. 13. F. 18. Pope 
Clement the Seventh refuſed to ratify the Treaty with Duke Ferrara 
which he made when a Priſoner, ſaying, That it was a diſhonourable 
thing for a Man in Life to ratify a matter done in his Name when 
dead, not conſiſtent with his Honour nor Intereſt, So Francis the 
Firſt excuſed himſelf to ratify the Treaty of Madrid, upon the inhu 
manity done to him by the permiſſion of Charles the Fifth, they bein 
extorted from him, nor did they take place, though the King left 
his Children as Hoſtages. © © © | 


IX. Again, as in the Parlies of Princes, 
the place where the Interview 1s to be made is 
very conſiderable ; ſo is it in Treaties which 
are tranſacted by Embaſſadors, Agents, En- 
voys, Sc. if it be to compleat a Peace, or 
ſettle a League, it muſt not be too far from 
vob 5 M the 
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the Confederates, but at ſome convenient 


Pres to the end they may have the more 


edy Anſwers from their Principals ; but 
x the firſt is always to be in ſome place 
Neuter, or ſometimes upon the confines of 
Kingdoms ; for that it 1s neither reaſonable 
or honourable to treat a Peace in the Terri- 
tory of one's Enemy; but the latter touching 
Leagues may be any where. That of Ed- 
ward the Fourth with Lewis the Eleventh, 
was in the Territories of the Duke of Bur- 


gundy, but that was perſonal : And that be- 


tween France and Spain, concluded by Cardi- 
nal Mazarine, and Don Lewis Mendez de 
Haro, Plenipotentiaries of both Crowns, was 
in the Ifle of Pheaſants in the River Bidaſſoa, 
upon the Confines of the Pirenæan Moun- 
tains. And the laſt great Treaty which be- 
gun at Cologne in the year 1673, under the 
Mediation of Swedeland, in 9 to put an 
end to that War, wherein moſt of the Crown'd 
Heads of Europe were involved, was looked 
upon as a place proper; but the ſeizing of 


Prince William of Furftemburg, and the taking. 


of forty thouſand Crowns out of the Waggons 
of the French Embaſſador in a Neutral City, 
broke off that Negotiation ; and though the 


violence committed on this Prince, by the 


Emperor's Miniſters, and the Injury done to 
the French King, gave ground to fear, that 


there was no Peace to be expected, and that 


the Moſt Chriſtian King would never conſent 


to the rene wing of the Treaty, unleſs repara- 


tions were firſt made for thoſe two injuries: 
Nevertheleſs, at the inſtance of the King of 
"gland (whoſe Mediation was generally em- 
braced by all the Princes concerned in that 


* 


Sraſberg, 


War) and az the licitation of the Biſhop of 


— — 
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Straſberg, who publickly declared he pre- 
ferred the Advantages of Peace before the 
Liberty of his own Brother; Nimeguen was 
pitched upon as a place neuter and proper 
Gon Treaty, and thereupon the French King, 
17 February, 1675; named for that Effect 
the Duke of Vitry, Monſieur Colbert, and the 
Count D' Avaux, his Embaſſadors. 
X. Embaſſadors having received Orders to 
treat, the Prince, to whom ſuch are ſent, is 
not by the Law of Treaties bound to treat 
perſonally, but only to depute ſome of his 
Council for that Effect; the Reaſon is, for 
that the Dignity of a Prince may receive ſome 
detriment, which cannot be maintained amidſt 
the Conteſtations which happen in Confe- 
rences. 41 U 
But if an Embaſſador be deputed as Lieu- Fulius Ferre- 
tenant to a Prince, there indeed ſuch Com- v de Legarrs 
miſſioner is not bound to treat but only with ae . W 
the Prince himſelf; and fo it was where the On 
Biſhop of Gurgia was deputed by the Empe- 
ror to Pope: Julius the Second; the Pope 
commiſſionated three Cardinals to treat with 
him; but the Biſhop having notice in what 
quality he was like to be received, com- 
miſſionated three Gentlemen to confer with 
them, excuſing himſelf upon other Affairs, 
which afterwards was explained, that he came 
not as a ſingle Embaſſador, but as a Lieute- | 
nant to the Emperor, in the which Quality he KERR 
had been received at Rome by the Oo ; Yet bs 7 re 
it, hath ſo happened, that Embaſſadors, if inſtructions 
not admitted to a perſonal Treaty, have re- Provided for 
fuſed the Diſcharge of their Commiſſion ; and _ =_ __ 
ſo did Chancellor Marvel, Embaſſador from point if the 
the French King, who delivered his Meſſage matter ſhould 
to Philip Duke of Burgundy, was interrupted dau inte de- 
T4” 20 M 2 oy TY, 
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Phil. Comine; by Charles the Duke's Son, J am ſent, ſaid he, 
bib. 1. not to treat with you, but with your Father. 
and Mr. Wade, who being commiſſionated 
by Queen Elizabeth to Philip King of Spain, 
would by no means admit himſelf to be turned 
over to the Spaniſh Privy-Council, but would 
either have Audience from the King himſelf, 

or would return without it. 
XI. The Deputies being aſſembled, their 
Seats are conſiderable; they having no power 
to quit any thing of the rank which their 
Maſters ought to hold; and by the Law of 
Treaties the firſt place is at the head or end 
of the Table, (if there be one) the ſecond is 
the firſt on the right hand, and the third is 
the firſt on the left hand of him that is at the 
end; and if there be many Deputies to one 
Prince, they uſually ſit at one ſide, to have 
the more facility to confer together, if it be 
needful. | 52 
So Julius the XII. The Embaſſadors having concluded 
Second did, and ſettled their Places, their Commiſſions of 
imtelk pre each fide are to be inſpected and conſidered; 
to make Peace and therefore it is an undoubted Maxim, 
with Leruis That when they are general or ambiguous, 
XIl.ſent Car- the Principals have no will to conclude; or 
bee of i they are fair and plain, yet there may be 
Tivelly to wanting power to conclude; or having power 
Paris, but to conclude, it may be with a Salvo till they 


never armed are ratified. | 21 
them with g 


Power to conclude: this was to fruſtrate the important inſtance of 
che Conliiftory. FEES 3 
: The principal Clauſes generally are, 
1. Either for Peace or Truce. 

2. For Reſtitution of that which they 
pretend hath been unjuſtly taken 
away. 

3. For the Ceſſion of Rights. 

- 4. For 
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4. For Limits and Bounds, the which | 
if they cannot regulate, they put them 
in ſuſpence, or elſe they make ſome 
Act, which may interrupt the pre- 
{ſcription of him which holds them. 
5. For paſſage, with conſignation of 
Hoſtage. 
6. For Forts or Caſtles for Aſſurances. 
7. For an Offenſive and Defenſive 
League. | | 
8. For Neutrality. 
In the managing of all which, and of all 
other matters proper for ſuch Treaties, a 
ſpecial regard muſt be had not to move for a 
Perſon odious to him with whom the Trea 
is made, nor to yield to the firſt demands 
though never ſo juſt, but reſiſt them ſtoutly; 
but if danger is imminent, then it is a cer- 
tain Maxim, Not to ſtudy ſo much to negoti- 
ate with advantage, as to provide for ſafety. 
XIII. Treaties which are made with our 
Neighbours as Friends, are called Treaties of 
Alliances, equal or unequal. The equal is ei- The Leagues 
ther of ſingle Friendſhip only, for the enter- between the 
tainment of Traffick, or for aid and ſuccour; ee _ 
that of ſuccour is for the Defenſive or Offen- Spain, er 
five, and ſometimes for both, with or againſt commonly 
all Men, or againſt ſome certain Princes and between 
Republicks ; and their Alliances are con- Rings and 
tracted, either from Eſtate to Eftate, and for — 0g 
the Preſervation of the Eſtates of each other and Man and 
(in which caſe by the death of the Prince they Man of their 
may not be interrupted) or elſe they are con- Subjects, and 
tracted berwixt Prince and Prince, and then — roogrg 
the death of one ſuſpends till a new Treaty look'd upon 
hath confirmed it, unleſs there is a time cer- to be the firm- 
tain preſcribed by the Treaty, to the which the eſt of Alli- p 
Alliance muſt continue after the death of the 3 7 
| M 3 Prince, gael 
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cap. 8. And Prince; or elſe they are made from an Eſtate 


in the very to a Prince, where the death of the Prince 
Alliance with 


France con- 


cluded Jay pend till a new Treaty of Confirmation of the 
27. The firſt precedents, although by the Laws of England, 


Article is in Rex non moritur. 
theſe words: | 


That there be an univerſal and perpetual, true, and fincere Peace and 
Amity between the Moft Chriſtian King and the King of Great-Britain, 
their Heirs and Succeſſors, and between the Kingdoms, States, and Sub- 
Jes of both, &c. Vide ꝙ E. 4. 2. a. The * then made wich 
the Scots, and likewiſe between Edward the Fourth, and the Duke 
of Burgundy. Phil. Comin. I. 3. c. 6. 

XIV. Sometimes Alliances are contracted 
for an Enterprize and for one effect only, in 
the part in which the Allies are intereſted, 
and ſuch are generally called Leagues, which 

Kot. Pat. 4. in England have been ſometimes confirmed by 
- F Ae, Parliament *. 
Tot Mi. Leagues are ſuch Agreements that are made 
Grot. + jure by the Command of the ſupreme Power, and 
belli  pacis whereby the whole Nation is made liable to 
＋ 2. 15. the Wrath of God, if they infringe it. 
$ 3: All leagues or Safeconducts are, or ought 
to be of Record, that is, they ought to be in- 
rolled in the Chancery, to the end the Sub- 
je& may know, who are in Amity with the 
King, and who not, who are Enemies and can 
have no Action here, and who are in League 
and may have Actions Perſonal here, 4 Inf. 
152. 1 
Leagues commonly are Offenſſve, but in 
effect they tend to attempt againſt ſome one, 
and in the bottom are lodged Articles of Se- 
erecy for the Enterprize : And ſuch was that of 
Cambray againſt the Venetians, in which they 
Treaty of borrowed the pretext of Religion and the Peace 
Cambray, the of Chriſtendom | h 
Canfederates / =O q 
of which were . | XV. The 
Pope Julius the Second, the Emprror, Kings of France, Spain, and 
Hrragon, Anno 15,58. Vide Hiſtory of the Republick of Venice, fol. 37. 


does likewiſe, if not diſſolve, yet at leaſt ſuſ- 
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XV. The ordinary cauſes for which Prin- Sed ut vim pa- 
ers and Republicks make Leagues, are either to! Y ad vin 
facilitate a Conqueſt, as that that was made mee 80 
between Lewis the Twelfth and Ferdinand of n 8 
Arragon, for the Realm of Naples; or to ba- a5 orret. 
lance the Forces of one that is more mighty, Grotius 4 
in hindering him that he grow not greater ;/ e 
but Arms ought not to be taken to Hminim 5. 6. 17. ” 
ſuch a Neighbour's power, for that fear is un- 
certain ; but prudent Leagues may be made 
for diminiſhng their Power. 

The Engliſb made a League to ſuccour the 
Hollanders, not only to balance the growing 
opulency of the Spaniſh Monarchy, but like- 
wiſe to increaſe her own by the Alliance of 
the Dutch. Quid ſequitur ? 

XVI. Again, Leagues may be made for the 
procuring of a general peace by way of Media- 
tion of their Neighbours in War, and ſuch 
was the Treaty of Nimeguen mediated by the 
King of England, and concluded Aug. 10, 1678, 
between the Embaſſadors and Plenipotentiaries 
of his moſt Chriſtian Majeſty on the one part, 
and the Embaſſadors and Plenipotentiaries of 
the Lords States General of the United Provin- 
ces on the other part; ſuch was alſo the League 
of Union propounded by his late ſacred 
Majeſty King Charles II. and afterwards con- 
cluded betwixt him and the States General of 
the United Provinces, for an efficacious Me- 
diation of Peace between France and Spain, 
his ſacred Majeſty of Britain having a Proſ- 

ct of what afterwards happened, and of a 
War, wherein moſt inevitably would be in- 
volved moſt of the Princes in Chriſtendom; 
to the effecting of which Peace, his Magn, 
and the States General did obtain a promiſe . - 
from the French King to the Dutch, to lay 
| 4 down 
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F down Arms, on condition the Spaniards 
would formally and ſolemnly by a Treaty of 

Peace, quit to him all thoſe Places and Forts, 

together with the Chaſtellenies, and their Ap- 
purtenances, which they by force of Arms 

had taken in, or fortified in the then laſt 

year's Expedition; or, otherwiſe that the Spa- 

niard be brought to transfer to the French all 

their remainder in the Dutchy of Luxemberg (or 

to the County of Burgundy) together with 

Cambray and Cambreſis, Douay, Ayre, St Omers, 

Bergue, St. Winox, Furnes, and Lynk, with 

the Baliwicks, Chaſtellenies, and all other 

their dependencies ; and the French King to 

2 we 5 reſtore to the Spaniard all Places, Territories, 
bis Majeſty of which they have by Arms taken fince their 
Great Britain entrance into Flanders, on condition that the 


and the States States General do reciprocally undertake and 
Generalof the 


8 ſecure to the French, to prevail with the Spa- 

= yo lands, niard to conſent to the ſame Conditions, which 

concluded at once effected would (as was hoped) initiate 
the Hague, the tranquillity, and be the intereſt not onl 

Jan. E. Aa- of the two Warring Crowns, but of all other 

#9 16638. the Princes of Chriſtendom. To the effecting 

of which there were ſeveral Articles agreed; 

and hkewiſe it was agreed, that if a peace 

ſhould happen to be made, his Majeſty and 

the States General ſhould become Warrantees, 

and a place left for any other Prince or State 

to come into the ſame, who ſhould think it 

their Intereſt to keep the Peace of Chriſtendom 

undiſturbed, and. to reſtore the Low-Coun- 

tries to their tranquillity: There was proviſion 

made likewiſe by the ſame, for the Forces of 

each of the Warrantees to be uſed againſt 

thoſe that ſhould break and violate the fame, 

obliging them to ceaſe the violence, and re- 

pair the Party injured. 

| a XVIII. A 


Cnae. VII. ALLIANCE Evi. 169 


XVII. A Defenſive League, which hath no The Anſwer 
other benefit but a neceflary defence, and in —_— _ 
the which mean Eſtates are in a manner equal- Pri ver nun wn 
ly intereſted, laſt uſually longer than an Of- the Senate : 
ſenſive League, which is voluntary, and from $i #onamdede- 
the which either of the Confederates will eaſi- Seng 
ly part when he hath more intereſt: So as in 5 == = 
balancing the intereſt of the one and the other, diuturnam, 
he that ſhall find himſelf accompanied with Liv. lib. 8. 
diſtruſt, and an opinion to be irreconcilable *** 
to the common Enemy, generally proves the 
moſt firm in the League. | | 

The Wiſdom, Courage, Means, and Con- 
fancy of the Prince or State is to be conſider- 
ed; ſo likewiſe the diſtance of the Places, as 
well in regard of thoſe with whom they unite, 
as of thoſe againſt whom they make the 

Leagues. 
XVIII. Leagues having no other limita- PontiusSamniz 
tion, but the end of the Enterprize for which after reſtituti- 
they are made, have admitted many large de- q. 2 
bates in caſes of accident: For inſtance, If an and the Au- 
Enemy ſhould take the Country, for the de- chor of the 
fence whereof the Leagues was made, the A yield- 
Queſtion has been, whether the Confederates tun (faith he) 
be bound to aſſiſt him who hath loſt it in the % guicguid em 
Recovery; ſome have held, that the Defenſive fœdere rupto 
did not extend ſo far; notwithſtanding if _ um in nos 
there were no Treaty, which had concerned 55 4 = 
this Conqueſt, yet it would ſeem more rea- buſcunque Di 
ſonable to comprehend the Recovery in the is cord; fuir 
defenſive, if it be general. For as its end /*bigi nos ad 
15 to preſerve the Ally in his State, and to at- 33 5 
tain it, the Forces muſt not only remain in ,,, fuiſt cords 
the Country of the Ally to attend the Enemy; tam ſuperbè à 
but after denunciation and other acts of Ho- Romani fade- 
ſtility done by the Enemy, they muſt enter Fee 
into his Country, to the end to prevent him, à little after, 


Or 
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What more or divert him from attempting any thing 
ches, O Ke. againſt the Ally, the Offenſive being judged 
man? What to by the aggreſſion, and not by that which fol- 
the League? 40e; by a ſtrong reaſon they ought to enter 
What to the into the Country conquered from the Aly, 
1 * for the Recovery thereof; but Excuſes in 
Ju ue? this kind proceed from thoſe who fail in their 


Whom ſhall faith, courage, or means to recover. 

J bring unto | | 

thee to be the Judge of thy anger and of my puniſhment? I refuſe 

no People, nor private Men. 

An.1515.Vid. XIX. Contribution is one of the main in- 

SirRobertCot- gredients in a League, and is of great difficulty 

ton Remonſt. of tor | It Y d : h - M 

the Treaties to regulate. is made either in Men or 

of Amity and Money ; the Men are entertained by all Par- 

Marriage. fies, or by bim only that hath need, or other- 

wiſe as the League is. Henry Eighth made 

a League with Francis the French King 
againſt the 1 Maximilian and Fer- 


dinand, for the Recovery of Milan, which he 


did, for the protection of his Neighbour, and 


Reduction of the Swiſſe from the Imperial 
ſide, for which he employed the Baſtard of 
Savoy; the agreement was of reciprocal Suc- 
cour of 10000 Men, if the War were by 
Land, and of 6000 if it were made by Sea; 
and in all other occaſions, the French King 
was bound to aſſiſt the King of England with 
12000 Lances, and he the King of France 
with 10000 Foot at his charge that had need. 
So where Contribution is concluded for 
Money, there are difficulties that do ariſe 
from the Perſon or Place where it muſt be 
kept; to deliver it unto the hand of the 


ſtrongeſt, is not ſafe, for fear they ſpall not be 


able to call him to account; to lay it in a weak 
pPlwBkzce, were to expoſe it to the attempt and 
JL. © force of the ſtrongeſt, or to him that ſhall firſt 


5+ 


* take Arms; but it has been uſual for the ſum 


noc 


an = 6 


del fol ®% a 
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not to be advanced till after the War be- 
n. | 
Xx. Leagues concluded by the Deputies 
of the Confederates, there ſometimes falls out 
a difficulty who ſhall ratify and declare him- 
ſelf firſt. In the League which was made 
betwen Francis the Firſt, the Pope and the Audreæ Maus 
Princes of Italy, the King refuſed to ratify voceni Hiſt. 
until the Pope and Venetians had ratified be- Ven. 
fore him, and in that he ſo cunningly wrought, 
that he procured the Collegues to declare and 
begin the War, whilſt that he treated ſecretly 
for himſelf, to the end he might make his 
Conditions with more advantage; this he 
declared was for fear thoſe Italian Foxes 
ſhould ſhew him the like. 
XXI. Leagues made for an Enterprize 
ſucceed ſeldom according to the hope of the 
Allies, if the Enterprize be long; for beſides 
that the preparations be long, the opinions 
divers in the purſuit, the reſolutions incon- 
| ſtant, the intereſts of Princes or States in a 
League may change with time, or with the 
pn. of him againſt whom they are in 
ague in withdrawing ſome one of them, 
or making him to ſuffer more loſs than the 
reſt ; for ſeeing himſelf ill defended or ſuccour- 
ed by his Confederate, and that he was in a 
greater danger to loſe than his Companions, 
he then ſtudies to retire *, and to make his * If one pare. 
accord apart, as did the Venetians with the way pr 
Turks, after the loſs of Cyprus. Gy bas 


the other may 
depart from it; for the ſeveral Heads of the League have every one 
the force of a Condition, ſo Grotius conceives, J. 2. c. 13. F- 15. 
XXII. The ordinary cauſes of the rupture Soluti ferderis 
of Leagues are diſtruſt and jealouſy, as if one cope 
hath had conference with the Enemy, with- deſert als 
out the conſent of the reſt ; if that which /g conferunt, - 
i ſerveth. ed qui quam 


* 
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Jurati promiſi- ſerveth for the ſafety of one, diminiſh the 


rant opem re er. 5 „ : 
non preftant. ſe afe eLy of the oth 7 inconſtancy, artety, cow 


Alibi apud ardice, diviſion, uſurpation without the conſent 


eundem, fi vel Of the others. 

tantillum ex So if he treats with the Enemy, not com- 
dictis pars al. prehending the other Allies, but as Aaberents; 
terutra tranſ- 


prederetur, a8 Lewis the Twelfth left the League of the 
rupta fore Venelians, for that they had made a Truce 


pafag Thu- with him, and had preſumed to name him 


cyd. Ih. 1. : 2 
5 b. Yide only as an Adberent. It was the opinion of 


Stat. 2. H. 5. Pryan, that if all the Subjects of England 
24 would make War with a Confederate Prince 
Hill. 14 or Republick in League with the King of 
Eliz. in the England, without the affent of the King of 
De” England, ſuch a W breach of th 
Foll's Caſe. 4. England, ſuch a War was no breach of the 
Tnft. fal. 152. League; and upon the ſame reaſon were the 

reſolutions of the Judges in the Duke of 

Norfolk's Caſe, where the Queſtion was, 


Whether the Lord Heriſe and other Subjects 


of the King of Scots, that without his aſſent 


had waſted and burnt divers Towns in Eng- 
land, and proclaimed Enemies, were Enemies 
in Law, within the Statute of 25 E. 3. the 
League being between the Engliſh and Scots, 
and reſolved they were, and that the League 
remained, | 
In fidelitate XXIII. The Succours that one Confederate 
Feuaali dici- muſt afford another Confederate (according to 
ng 1 1 the Law of Leagues) againſt a Confederate, is 
Fquem juſte of Of great Conſequence : Three Princes allied, 
fendere 2 ge- the one makes War againſt the other, and 
meraliter vel demands ſuccours from the third; in this 
Seca ſu Caſe, if the Treaties of Alliance be only 
OY 17s, K. for Friendſhip, it is certain he is not bound to 
ext potero, give any ſuccours: But if the Treaty car- 
preſiabo aux ries an offenſive League, he. muſt ſuccour the 
—_—_— * molt ancient allied by a precedent Alliance, If 
as Megalopeli. the precedent Alliances have. been made 


both 
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both 'at one time, he muſt ſuccour him that 
is allied in an offenfive and defenſive League: 
But if the League be offen/ive and defenſive 
of either ſide, he ought not to ſuccour either; 
but he may meditate a Peace, and cauſe *N;bilinterce- 
the difference to be judged by the Common i, quo minus 
Allies, which being propounded with a De- "i popu 
claration, that if one refuſe, or having once EE 
ſubmitted, will not yield to Judgment, he Lite iun fit. 
will ſuccour the other, as the Swede and Liv. J. 8. 
Swiſs, upon ſeveral occaſions have done; J : 
notwithſtanding in point of State on ſuch oc-"paci; I-. 2. 
caſions they uſually balance their Eſtate, and cap. 15.4. 13. 
looking more to ſafety than Fuſtice, they ſuc- Lide Men- 
cour him who being enforc'd, may weaken 4 
the powerful, who is more to be feared; z 
yet to unjuſt Wars there is no obligation; 

then certainly he ought to be preferred, who 

hath a juſt cauſe of War. = tl 

XXIV. By the Laws of Alliances Prince 
may aid particular and common Allies, if they 
be wronged by one of the Allies. 

But he which is not comprehended in the ꝑquals can- 
Treaty of Alliance, cannot be defended a- not directly 
gainſt him that is allied without breach of refuſe War, 
the Alliance; therefore Mediation in ſuch ca- 3 * 
ſes is the only hopes of the oppreſſed, which * 
not having its effect, if the oppreſſed put 
themſelves into the protection of the Media- Liv. 3. Poly- 
tor, they then become in the nature of his —_— excerp- 
Subjects, and then their Prince is obliged to | 5919 
their ſuccour and defence, even againſt his Al. 
lies, and this 1s by natural Right. | 

XXV. By the Laws of Leagues, though When EA. 
the Oath binds only the Perſon, yet the Pro- ward ow 
miſe binds the Succeſſor ; for though ſome do {ic cut of 
hold, that Leagues do depend upon the Oath cheKingdom, 
as their Firmament, though that is not ſo and Henry the 
1 oy . for Sixth was ſet 


17 


* 
N 
* * 
4 * 
+ 
* 1 * 
* 374 
«x8 
PR 1. 
44.8 
r x 
33 
.4 
[7 
3: 
F323. 
. THI 
13 
£ * 
4 
1 
BLN 
. 
N. 
"11 
5 
©1215 
' wait 
750 
Bi 
* * 
* 
. 
. * 
LN 4 
* * 
ms, 
7 4 
43 
8 
N 1 
1 
Y 3} 4 
$48 
Ps 7 & + 
145 4 ro 
þ v4 4 
+ = 
1 8 
r 
* [ 
3.7 
En 
C1 j6 
1 
4 
3 34 * 
"3 
3 P & 
un 
1 5.5 * 
1 CE; 
* 1 9 
n 
At 
1 
3 
nn 
ö * 
41 . 
q 88 
9 1 4 
4. vi 
8 
iy 
1*%% 
-.- 
43. 
— * 2 
1 
« | 
- * Ly 
i 33 
* "4 * 
„ 
1 SER 
BG +2 
; * 
1 
* 
"I: f 
1 4 
1438 
” [0 
_ +. 
7 = 
47 ” 
k 1 
1 
14 
1 
. 
1 
* ; 
1 
Y 1 
1 
1, 
1 
* 1 
+ 77 
EY 
" 
2 } 
4 i 
E 
\- f 
Y 
8 
"_ 
Th 3. 


.. 


* — r 8 — 3 
of. fs RN 1 7 n 
» 1 2 72 ; . ; 5 
, ot RE IS 5 — WI; 
„„ 


4 * 4 * — 
1 
—— my ones 
$110 Jag 


r 
— — 2 


. « > & 
—_ OE ie OE 
” 4% > a” 
* ——— — 1 


2 W 
P 
— 


heat; at ri_ xs 
. — FIRES 
= © l CxS „ 2 


174 Or LEAGUES. AY. Book f. 


wP again yet for thel maſt part, yet the efficacy of ſuc}, 
bs — WS. Leagues reſts in the promiſe itſelf, to which 
ſerted into for Religion ſake the Oath is added. Hence 
the ſametheſe it is, that Promiſes made to a Free. People arc 
Words, With in their nature real, becauſe the Subject is a 
2 1 * permanent matter ; although the State or Re- 
4 League Publick be changed into a Monarchy, yet 
did remain the League remains, for that the body, 7. e. 
perpetual. the power is ſtill the ſame, though the Head 
1 Pd be changed. And the Perſon is inſerted into 
Ulvian. | 3g the agreement, not that the agreement may 
Jure Gentium, be perſonal, but to ſhew with whom it is 
fe. padtum. nade; for if it be inſerted into the League 
„ that it ſhall be perpetual, or that it is made 
pag: 5 cauſau- for the good of the Kingdom, or with the 
tur poſt mor- Perſon and his Succeſſors, or for a time li- 
tem Hen. 3. mited, the ſame does moſt apparently de- 


apud Thua- 6 
num, Iib. g7. monſtrate the thing to be real. 


in An. 1589. Vide & inſgnem locum apud Cambden, in Anno 1572. 


abi de Fœdere antique Gall. & Scat. 


However, in all Leagues which tend to 
Peace, though there may remain ſamewhat, 
whereby words of ambiguity may ariſe; yet 
the moſt pious way of interpreting, hath 
been to account the ſame rather real, than 
perſonal; for all Leagues made for Peace or 
Commerce, admit of a favourable conſtruc- 
tion. Leagues defenſive have more of favour, 

offenſive of burthen. | Wo 
Quintus aid XXVI. Leagues made with Princes, al- 
to Nabir, We though they happen afterwards to be driven 
Friendſhip out Of their Kingdoms by their Subjects, yet 
nor Society the League remains firm and good; for the 
with thee, bur Right of the Kingdom remains with ſuch an 


_ with Pelops unfortunate Prince, notwithſtanding he hath 
the juſt and 


enfal King loſt his Kingdom: The Preſident, Canon, 


of che Lace- and Plenipotentiary for the Duke of Lorraine 


demonians. at 
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at the Treaty of Nimeguen, renewed his in- 
ſtances with the French Embaſſadors, that he 
might obtain ſome moderation of the Condi- 
tions that had been ſtipulated for his Maſter 
the Emperor did the like, but without ſucceſs 
however, the Duke would not negle& any 
thing that might give the French King freſh 
Evidences of his deſire to merit the Favour of 
his Majeſty, he got Sir Leoline Fenkins, and 
the reſt of the Mediators, to delare to Mon- 
ſieur Colbert, that the Emperor had taken 
into his Service all the Lorraine Forces; and 
in the publick Declaration which the Duke 
made at Nimeguen, he ſaid, That he had de- 
lvered all his Forces to a Prince at Peace with 
France, that he might make it appear' to the 
King, that. though he was expelled his own Do- 
minion, yet he would do nothing that might givg 
his Majeſty ground to deprive him of the bonour 
of his favour : And notwithſtanding all theſe 
moſt ſubmiſſive offers, this unfortunate but 
| Prince was ſhut out of that famous 
reaty, which put an end to a War, wherein, 
_ almoſt all the Princes of Europe were engaged. 
On the other hand, Leagues made with the 
Invader cannot be good, for his cauſe bein 
unjuſt, is odicus; but if * the People will 11 H. 7. c. 1. 
make him King de facto, and inveſt him, the 
ve is then out of all controverſy; for 
then he is become a King regnant, and by the 
Laws of England, if Treaſon be committed 
againſt his Perſon, and + after he is beaten + 4 E. 4. 1 
out, and the King de Jure comes to his 9 E. 4. 12. 
Crown, the King de Jure may puniſh thoſe 3: 2. fel. 7. 
Traytors with death. ; 
The Earl of Warwick having raiſed an 
Army in France and Flanders, invaded Eng- Ed. 4. in 40. 
land, and within five or ſix days after his 1470. 
| landing 
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landing, King Edward's Forces betraying 

him, the Earl became Maſter. of the Realm, 

the King flying for protection to his Kinſman 

the Duke of Burgundy, he kindly in his mis- 

fortunes entertained him; yet while he was 

in this baniſhed eſtate, the Duke of Burgundy 

renewed the League with the Eugliſb, it being 

agreed, that notwithſtanding King Edward's 
misfortune, the League remained firm and 

Phil. Comines inviolable between the Duke Charles of Bur- 
＋ 3- © 0: gundy, and the King and Realm of England: 
So that for Edward they ſhould name Henry 

(who was newly taken out of the Tower by 

the Earl of Warwick, at his chaſing out of 

— 4 King Edward.) Now the true reaſon that 
cum aliis regni Leagues remain, and are firm, notwithſtand- 
bonis etiam jus ing ſuch a change, is, becauſe there goes 
legandi perdi- along with them a. tacit condition, viz. of 
rut. holding their poſſeſſions; and therefore the 
World wondered not, that Charles II. having 


{worn a League with the King of Spain, ex- 
preſsly as he was King of Portugal, did not- 


withſtanding} receive two Embaſſadors from 
the then new King of Portugal; and that 
without being judged either in England or 
Spain to have broken his former Oath and 
The Duke of Guiſe having formed the 
League againſt Henry the Third, which was, 


in regard the King was ſo cold in the Profeſ- 


ſion of the Romiſb Faitb, that it was in dan- 
ger to be extinguiſned by the increaſe which 

he permitted of the Reformed Religion, eſ- 
pecially ſeeing Henry the Fourth then King 

of Navarre was of that Religion, and was to 
ſucceed to the Crown; wherefore, by the Me- 
cation of Phzlip the Second of Spain, the 
ope qualified the Duke of Guiſe, _ 
that 


a — 
py RI . 1 
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that Catholick League, and (which in point of Peter Mar- 
Government was to fet him above the King) s Hil- 
avowed him Protector of the Catholick Faith ap nyt 
in the Kingdom of France. When Henry the Hint, III. 
Fourth ſucceeded to the Crown, then this | 
League for ſecurity of Religion was moſt 
violent, and the Spaniard without, hoped, 
by nouriſhing thus the diviſfon within, to carry 
all fot himſelf at laſt. To avoid which gin, 
and to anſwer all, the King changed his Re- 
ligion, and negotiated by 4 Oſat, to be re- 
cerved by the Pope as a dutiful Son of the 
Church of Rome, demanding abſolution for 
what was paſt, and making large promiſes of 
due obedience for' the time to come. The 
King of Spain's intereſt was, that he ſhould 
not be received, and thereupon he endeavour- 
ed to perſuade the Pope, that King Henry did 
but diſſemble with him, and that under this 
Diſguiſe he would eaſilieſt ruin the Romiſb Re- 
ligion: Notwithſtanding this, the Cardinal ob- 
tained his Reception, Abſolution, and Bene- 
dition, through the many Promiſes and Pre- 
ſents which he made to His Holineſs ; where- 
upon the Spasiard's Deſigns were in a Mo- 
ment all blown over from France, but fell. 
— * the United Provinces, which 
were ſorely oppreſſed, for that they appre- 
hended the Loſs and Ruin of their Country; 
and thereupon they implored Aſſiſtance from 
King Henry, who received their Embaſſaders 
aciouſly, and gave them Aſſurance of 
Relief. The King of Spain, who wanted no 
good Intelligence in the Court of France, im- 
mediately remonſtrated to the Pope, Thar his 
former Intimations concerning Henry's Difi- 
mulations, did now appear in the Face of all 
the World; and that 5 His Holineſs — 
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been ſocredylous,he knewnot nowwhether they 
ſhould be able to fave the Catholic Faith from 
being ſubjected to the Reformed Religion or 

o; for whereas the Hollanders had revolted 

rom him, only becauſe he reſolved to uſe the 
true Means for the Eſtabliſhment of the Romiſh 
Faith among them; and that now he was in 
a fair way of reducing them (which conduced 
ſo much (by His Holineſs his Opinion) to the 
Eſtabliſhment of the Romiſb Faith) Henry had 
taken their Party againſt him in that Work; 
and that at Paris he had received their Em- 
baſſadors to that Purpoſe, although he knew 
they were his lawful Subjects, &c. 


|  Fhis ſtartled the Pope not a little, who 


charged 4 Qſſat for having betrayed him, and 
put the Church in Danger. This Argument 
was as ſubtile on the Spaziard's ſide, as chang- 
ing Religion was on King Henry's; and there. 
fore the Cardinal was not a little perplexed 
how to anſwer it to the advantage of his Maſ- 
ter; as alſo coherently to the Conſiderations 
of his former Reception into the Church; 
but at laſt he replied, That His Holineſs need- 
Auer 7 ow in An of State, thoſe 
lifferent Religions might join together for 
| al Ends, without Hazard _—_— 
liezon. Thus David ſought Protection of 
the Fbiliſines, and Abrabam redeemed the ſin- 
l Spdomites ; that he took it to, be {upon the 
. 
O, Was fo fax from being + Herrick. that 
of Chriſtian: 


IE. nexer pretended to the 
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vere Rebels, and could pretend no Right or 7ide Perer 
Title arate frerm bis Crown: For Princes ee 8 
* (quoth he) when Embaſfadors are addreſ- 3 5 
** ſed to them, never inform themſelves of the Hen. IV. 
Rights and Title of thoſe Princes from 1 Regno di- 
« whom they ate ſent, but'whethet they have 5% gens una, 
« Poſſeſſion ef che Foree and Power of thoſe % e, 
* Places _ Whente the Emibaſſadors are 1, eee 
* for it would be an endleſs And 1 
* Talk, and uire an infalſible true Hiftory oa ae 
« of the World {which is not to be made mw 9 
* Man) if all the Embaſſadors, before each King- 
Reception, ſhould be obliged firſt to prove dom hath to 
« dearly to the World, the Juſt Right by afford — 
Which their Maſters derive thoſe Titles and 3 _ 
« Juriſdictiens which they alſume to them not to exa- 
* ſelves;” | mine their 
XXVII. And as Leagues ge Covetants & Titles. 
- A ts made by command of the higheft 
Powers, wherein the Parties are bound over 
to the Divine Wrath, in cafe they break their ; 
_ it hath been a famous queſtion, Whe- | 
ey may be entered into with thoſe that | 
— 9 from the true Religion, whereof Cg. 2 
by the Law of Nature there is no doubt nor yl. 135. 
coy for that Law is ſo common ts Ml - 
t it admits not any difference of 
Religion but the queſtion is about the Law - 
Divine, out of which it hath been diſtuſſed, 
not only by Divines, but famous Lawyers, *s 
Oldradns, Decianns, Grotius; upon the whole Gror. 
they have agreed, that they may be entered ca. 15. = 
into as well With Princes Infidels as Chriſtians; 9 0 
and chat is evidently proved, for that defore 
the Law of Moeſes it was lawful to contract 
Leagues with Aliens from Religion for art in- 
offenſive and harmleſs Behaviour, as that of 
Joee with Labdn 3; NR dick the Law of NA er 


S 
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make any change, the example of the Egyp- 


Jian, being expreſs in the point. Tis true, 


thoſe ſeven Nations and other Kingdoms, as 
the Amalekites, that were deſtinated by Divine 
Sentence to be extirpared, were excepted but 

-þ es of Commerce, and ſuch as pertain 
to the utility of, both Nations, or of either 
Party, are by the Law permitted with the 
profane: So David and Solomon made League 
with Hiram King of the Tyrians, and that 
which is very obſervable in the Sacred 
Hiſtory, of that Action it is ſaid, That 
the Alliance was made by Salomon according 
to the Wiſdom. which God had given him. 
*Tis very true, the Fews were generally very 

_ cautious of contracting with Idolatrous 
Princes, and the Reaſon was, for that they 
had expreſs Promiſes of Victory, but that was 
conditionally,” i. e. if they kept the Law, 
which if performed, they had the leſs need of 
human Aid. But now under the Goſpel ſuch 
Lib. 7. cap. 3. contracts have a more favourable Admittance, 


Horum exem- 40 ; 5 | We ö 
29 according to that of Tertullian: So long as 


Feratores & Iſrael only was his people, God did juſtly con- 


Reges Chrifti- mand mercy towards their Brethren alone; but 
ani Fædera, after that be gave unto Chriſt the Nations for 
aut cum non his Inheritance, and the Ends of the Earth for 
* „ Bis peſſeſſion; and that began to be paid which 
ſane Cbriſti- was promiſed in Hoſea, They that were not my 
anis fecere, people ſhall be my people, and the Nations that 
Conftantius had not obtained mercy ſhall obtain mercy ; from 
Fn Tar that time Chriſt hath extended unta all the Law 
tinianut'cum f Fraternal Benignity, excluding none from our 
Longobardis, compaſſion, no more than from his. Vacation : 
cum Saracenis and therefore as it is no evil todo good to the 
7 heodefins, profane, ſo neither is it unlawful to implore 
fn las, their help, as Paul invoked the Aid of Ceſar 
Razer Hiſpa- and the Chief Captain; fo that at this day 


nia, cum Jar . N there 
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taris Redolphus Habſpurgen/is, Adi Johannem de Carthagena, l. ure 
Belli Romani Potis c. 1. Julius ecungus Pontifex 7. . uſus, wh vs 
Bulftrod part. 3. fol. 28. cited in Mares Caſe, the Caſe of Samuel 


Pellagy, that been Embaſſador to the States of Halland to treat 
with them from the Emperor of Morrocco- 


Famous was the Piety of Emanuel Duke of Saway, who, when he 
was able to take Cyprus by the aid of the Great Twrk, refuſed it. 
chere is no intrinſical or uniyerſal Pravity; 
nevertheleſs thoſe Alliances have their Cir- 
cumſtances or Rules of Government, as not 
to * — with them but in extreme neceſſity, 
to that of * Thucydides : They that 
are —— roufly aſſaulted, as we are by the A- 
thenians, are not to be blamed, if they ſeek for 
Gre ty, and ſecure. themſelves by the ai not of- 
ele prog but . 182 
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CHAP. Vl. 
of Aunt unequal, and of Protection. 


pe es y 5, Of Is een. in reference the acknow- 
le 2 5 or Protection in another. 
II. [Or Bos by a Prince or Stare voluntary ” 


THE.-C 2 ene, of ſub dime, how o- 


* Of the Duty -i on the prowl; and the 

obli 2 in. e ad Juſtice an the Fratactor. 

5 7 . aud the ordinary Cauſes. 
he m 972 27 es upture e the {a ame, _ 


Ca es See th a 952 occaſten the | 


3 of ſuch Allfances.” 

VII. Of Faith and Afrance implicith dhberred by 
the delivering o eo Haſtages. 

VIII. Of the erences of Leagues contracted by 
Princes, through force or fear, differing from Con- 
tracts private. 

IX. Of Ambiguity in words, how it hath given occa- 
fron to Princes to depart from the League, and of 
the Reputation of Princes on ſuch occaſion preſerv- 
ing the Alliance. 

X. Of the Firmneſs and Aſſurance of Alliances, whe- 

"rher to be found more in Princes, or in Repub- 
licks. 

XI. If one Party hath violated the League, whether 
it be lanoful for the other to depart from the ſame. 
XII. In the Conſtruction of Leagues, the Thoughts not 

the Words of Princes to be conſidered. 

XIII. Of things tacitly excepted in all Leagues and 
Treaties, in reference to their nullity. 

XIV. Of thi ngs favourable, things odious, and others 


K a mixt nature to be uſed in the interpreting of 
eagues. 


EQUAL Alliance is that, which is 
eee betwixt Princes or States 


12 in Honour, or in Power, with unequal 
C 3 


A c £5 8, 
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Conditions, the acknowledging the other, partes hoc ait 
not for Maſter or Lord, but by Honour as the rium, ue 
more powerful, and the better qualified, and ,, 2s 
ſome for Protector; and theſe Treaties are mior; 1 
made with thoſe States which take or give auxilii defera- 
Penfion, or which put themſelves into Protec- 73. Grot. 
tion. And ſuch was the League of * Protec- 21. . 2. fl. 5. 
tion propounded to Queen Elizabeth by the the property 
States General of the United Provinces, who by of Friendſhip 
Joos Van Menin moſt humbly beſought Her uit une- 
to accept of the Sovereignty and Supreme che 2 
Dominion over the ſaid United Provinces, upon have moss 
2 and reaſonable Conditions and Arti- _— and 
cles, oc; Ei ter Rv the weaker 
Help: Procullus adds, that fuch a Clauſe is inſerted 1 Lis. 
to ſignify the one is ſuperior in Authority and Dignity, for both are 
on: but are /ub patricinio, non ſub dictione. Liv. lib. 37. Cicero 
2. ; | 
NM /ine metu in poſterum, quem tunc præſens nice) 
Grotius — lib. of Y E. Mitte. 2 = 22 <8 3 
fen, lib. 12. ad An. 1585. 5 
Fribute is paid by the Subject, or by him, 
who, to enjoy his liberty, pays that which is. 
agreed upon to him that hath forced him to, 
do it. But a Penſion is held voluntary from 
him that is in Protection, or from him that is 
in all other things equal to the Treaty of Al- 
Uunce, to hinder the Penfioners that he join. 
not with the Enemy, as the Swz/s to the 
4 ory or to have Aid and Succours from | 
ale 5 1 | 
II. But chat Protection is moſt true and Leg: nadabig. 
honobrable, when a Prince or Republic takes D. d Cap. 
upon him the defence of another, freely with. 33 
aut Nm , though ſome; if not all, find it 
moſt neeeſſary to balance Honour with Profit. 
from this Mawim, that A pecumiary interefs © 
obliges more to ſuccour, than when barely obliged _ 


by Oath... », _ K* % | 7 43 Side e £ 
; 1 5 N 4 Iii. Again 
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III. Again, there ſeems to be a kind of 
Protection or an Alliance, which indeed is no 

more than a bare pecuniary retaining. Poli- 

ticians have conſidered the Subject diverſly, 

either Abſolute or Conditional; Abſolute is 

- that which is meaſured by the concurrence of 

© the-greatneſs of Forces, Treaſure, Munitions, 

and other Military Preparations : Conditional 

is that, the which although it be leſs than an 
abſolute, yet is more fit to ſuccour us or do 
us Harm: In this the Neighbourhoad is of 
very great conſideration, for that a Neighbour 
Prince of mean Forces may more eaſily hurt 
or ſuccour us, than a great Prince that lies 
far off; near Succours are always ſooner ready 
and with leſs Charge. And this makes the 
; . _ - Biſhop of Munſter to be in that eſteem with 


* 


the States of Holland, and the other Sovereign 


Princes bordering on his Territory ; and the 


Reaſon why he is ſo much the more courted 


into Aſſiſtance and Friendſhip is, for that his 
Forces being at hand, if Peace be concluded, 
he is the more caſily diſpatched; whereas re- 
mote and abſolute Princes, their Succours come 
often too late after the Occaſions to defend 
The Genoeſe, us, and too ſoon to opprefſs us. 
having pur IV. By the Law of Proteion, he that is 
4 _ an Protected owes all Reſpee? and Honour to his 
of the Feng Protecior, againſt whom, if he conſpire or at- 
King, revolt- tempt, or ſtrays from his duty, it is lawful 
ed; he theres for the Protector to make better aſſurance ; 
upon changed nay, if he pleaſes, to make himſelf Maſter: 
their Condi- But *. e # | K 
. Soo then on the other fide, the Protector 
Privileges, to ought to defend and ſuccour the protected, 
the end, it and uſe him well, for otherwiſe he maywwith- 
might be his draw himſelf from the Protection, and geek 
prive them another. . bs ks. Wet NEVE? WOT 8 
whep he ſhoald think fit. Vids Cardinal. Thuſe. P. P. WED 51 
e V. In 
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V. In Alliances that are unequal, there are 
four kinds of controverſies may happen. 


Firſt, If the Subjects of a Prince or Re- This holds as 


publick, that is under the Protection of ano- * between 
ther, have committed any ching againſt 1 be goes e 


qual as une- 
League. Aual. 
Secondly, If the Prince or Republick be Grotius de 
accuſed. = V 
Thirdly, If hi F lain which are under 8 ” 
the protection of the ſame Prince or e This hath the 
lick. contend with one another. | ſame Right in 


Fourtbiy, If the Subjects eee of their Leagues that 


own Ruler. _. Ie Rods —.— 


To the fr}, if a Fault appears, the Prince ultionem ſumat 
or Republick is bound either to puniſh the a6 #0 gui pec- 
Offender, or to render him unto the Party wp ft 
injured, and fee or endeavour that Damages 3 


peccavit ſub- 
may be recovered. Aditus non fit. 


But one of the Aſociates in the League 9 Orot. de Jure 
hath no Right to apprehend. or puniſh the 9 e 
* of his Confederate. | Bur that 

o the ſecond, the Confederate hath a Right proves not a- 
to compel his Confederate to ſtand to the ny 2 of 
League, and if he will not, to puniſh him, r Princes an 
for that one may take ſatisfaction or revenge aſually try 
of him that hath offended ; and this happens their cauſes 


as well amongſt thoſe that _ no Confede- before Judges 


rr 430 Hof their owů 
To the Third, as in Canftiidberies) PE 2 * ＋ * 


the | Controverſies are wont generally to be'z1. . 6. B.. 


| brought before an N 1 the Confede- cet eo, qui Fa- 
rates, that is to ſay, ſuch as are not concerned y — 2 


in the Queſtion, or elſe before Arbitrators, eee 


'quidem utili- 
elſe before the Prince of the A rwe as a fates nibilpræ- 
Common Arbitrator. dipuum ſumere; 


So on the other hand in a Leapur unequal, 7. eee 
* is err for the moſt part, thats the Con- 


randis eminere 
Supra cærteros. 


* 8 þ * 
. WW | 


5 * 
+ 5x 
1 F- 
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In Orat. Co- troverſies be | debated before him who | is Su- 


rinthiorum. perior in the League. 


To the laſt, the Confederates. have : no o 


' - wizance. In common Affairs out of time of 
Aſſembly, even where the League is equal, 
the Cuſtom is for him who is choſe Chief of 

the Liagus, to have Command over the Con- 
2 according to the Speech of the 
Corinibians in Thucydides, It becomes them that 

1 El I are Princes of the League, not to ſeek their own 
i: ——.— advantage, but to content themſelves 
doeh an Eminency above the reſt, in n care 

| ＋. of the common Intereſt. 

VI. Tho that the Breach of Faith be much 

in ſuch Affairs, yet there are few 
Princes found which have not found a pre- 


Jet; ſome. have pretended to be circum- 


vented by error; others by Change of Affairs 
have pleaded ah excuſe, as great Wrongs or 
inevitable Loſs, and apparent danger of the 
ruin of their States, which are the Cauſes, 
1 lerein ſome ſay, that an Oath is not obliga- 
0 10 8 the Condition, by reaſon of the Oath, 
PT deing impoſſible or unjuſt; to theſe Limi- 
I . tations, ſame hold they muſt not keep faith 
G Te vhh an Every of the Faith, nor with him 
1152 chat hath broken his, nor with a Subject, nor 
6 With a Thief or Pirate; certainly, if it be not 
T1: ors a Mas in theſe caſen id keep Faith, 
. Ad not awful to give it : If it be lawful to 
| a e Des with fuch Men, it is neceſſary to 
. mg hen; the word is given by bim that may 
e n and that they rely upon it. 
VII. If Hoſtages are taken, he that gives 
a Bo them w freed from his Faith; fot that in 
2 Wh ERP Hoftages, he that receives them hath 
mo ty — the aſſurance which he hath 
the 


u hold what we promiſe, that is, (we pteſume) 


7 
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the Faith of him that gave them; ſo where a 
Captain for his Prince gives his Word with- 
out Commiſſion it binds not the Prince. 
VIII. Some: Lawyers would judge of Trea- 
ties as particular Contrat#s, by which means 
they would ſtretch the Conſciences of Princes; | 
for, lay they, that as. a private Man is not 
bound by that which. he hath promiſed by 
forcs or fear, ſo it ought: to take place a- 
mongſt Princes, and in Treaties which are 
made betwixt Sovereigns; but that is ridicu- 
lous, for that were in effect to baniſh Faith 
from all publick Negotiations; for there is 
no Treaty but what is uſually made in Arms 
by ferce, or through fear to loſe either Life 
or Goods, or Liberty, or the State; which 
are cauſes of fuſs fear, and an ſhake the 
moſt conſtant. 
IX. Some Princes Fes to ſhew a 
ſelves more irreligious in theſe Ruptures, have 
taken ſuhject and occaſion upon the Ambi- | 
guity of forge. Clauſes in the Treaty, or upon 5 
* — as Charles tbe Fifth did; or elſe. Upon "IE 
hey ſeek other Occaſions, as attempting a- 1 
gin thoſe whom their Ally is bound to "hs nd 


;\to:the end that drawing him into . 
2 I may lay the canſe of the Rupture —" 


But Pfinces, who reſpe@t Gach Treaties with > 0 
a pious Intention of preſerving them, always 
rema eppſtant and — though ocea · 
for, may offer itſelf, by. Which —2 might 
get adoaniage by _ — yer When they 
remainddurable, ſuch xeſpeck is afterwards 
hach te: cheir Word and Henour, that fewer 
and leſſer Secugities' will be vs 1 8 
them, than a rar is doudted. | 


I | X. But 


1D 
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N. But Aſſurances in caſes of this Nature 

have been found more in Republicts than in 

Princes; for though Republicks have the 

ſame Mind, and the ſame intentions as Princes, 

yet for that they move but ſlowly, it will 

Famous was cauſe them to ſtay longer in reſolving. Fa- 

the Anſwerof mous is that of the Athenians, when Themif- 

[the gente tocles in his Oration told them, That he could 

to the Romans diſcover a Matter in which the Athenians 

upon the aſ- would reap great Advantages, but he could 

faulting of not tell it, for fear the diſcovery would take 

— 1 ga. away the Opportunity of atchieving it: Where- 

guntum was upon the Athenians deputed Ariſtides, to whom 

aſſaulted by he ſhould communicate the Secret, and with 

Private or him ſhould conſult about the obtaining it: 

r They meeting, Themiſtocles demonſtrated, that 

ouncil, Ke. 2 : | 

conceive it N Was in the Power of the Athenians to make 

not to be themſelves Maſters of all Greete, for the 

made the Grecian Naval Army was then in their Ports 

| rr cr and Protection; whereupon Ariftides replied, 

ir was aſſault· The ſame was A Breach of Faith: But it was 

ed juſtly or anſwered, It being for the Publick, all | confi- 

unjultly 5 for derutions of that kind ought to be laid aſide; 

> A 6 they is whereupon Ariſtides: being called by the Peo- 

to be given by ple to give Report, told them, Themiſtocles's 

* itizens, advice Was exceeding profitable, but diſhoneſt, for 
whether t which cauſe the People wholly refuſed it. 

did it of it- 

ſelf, or by Commiſſion; with you this alone is diſputable, whether 
it were a violatidn of the League, or no. Livy B. 311 

NI. If one party has violated the League, 

the other may moſt certainly depart from it; 

for the Tranſgreſſion of the Artieles, be it 

never ſo little makes a Breach of the Agrree- 

mont, unleſs it be-ofberwiſe d Con- 

= dition, which may be, by inſerting into the 

* Gree. le, Tamb;'® that for every Offence it may nat be law 

e 15. f. 15. ful to depart from the League, "0 03 
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XII. In all Leagues, the Thoughts of Prin- Ia fd: guid 
ces and States are to be conſidered, not what / erit, non 

they ſaid; yet becauſe internal Acts are not 2% , 
. viſible by themſelves, it is neceſſary that ſome- Cic. de Offc. 
what certain ſhould be determined, i. e. re- 1. 

duced to Heads or Writings, otherwiſe there 

would be no Obligation at all, for then every 

one might free himſelf, by affixing on his own 

Words what Senſe he pleaſes. Hence it is, 

that by the Dictates of Natural Reaſon, he 

to whom any thing is promiſed, hath a Right 

to compel the Promiſer to that which right 
Interpretation ſuggeſteth, for otherwiſe the 

matter would have no End. And as the re- 

ducing of the Treaties into Writing makes 

the 9 plain and obvious, ſo the 

mutual Advance of the Miniſters proporti- 

onably haſtens the Accompliſnment. The 

Counts Avaux and Servient, being appointed 

for the Treaty at Munſter, as they paſſed 

through Holland, they entered into a Con- 

federacy with thoſe States, wherein each Party 
reciprocally did bind themſelves by Articles, al 
not only not to treat of any thing without the 

Aſſent and Participation of the other Col- Nonmourh's 
league, but that the Treaty ſhould be carried Hiſtory of 
on ſo equally, as if one of the Parties ſhould France, fol. 
ſee the other's Buſineſs advance further than * | 

his, it ſhould be lawful for the one to defire 

the other to proceed no further, till his Af- 

fairs were equally advanced; which Articles 

bounding the Approaches of each other, ſoon 

haſtened the end of that tedious Treaty. 

XIII. Again, in all Leagues and Treaties Ni promittit 
for Peace, there is this Exception to be ſup- en -. 
poſed in the Contractors, unleſs ſome new a — 8 

Cauſe intervene, or unleſs it be by the default g cay/a /u- 

of him with whom the League and Compact perveniat, niſi 


is culpa acceſſerit 
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Fus cui prow/- is made, or Affairs continuing in the fame 
fo iftafi, & poſture and tate in which they were at the 
ehe an. Time of the Contract: And that Saying of 
tibur Alber. Uipianus and Pomponius concerning private 
Gentil. deſu- Compacts, viz. That an Agreement is not vio- 
re Belli, J. 3. lated, from which a Man recedes upon a juſt 
* reaſon aud motive is by Interpreters extended 
io National Leagues betwiæt Princes and 

ates. | 
XIV. In the Interpretation of Leagues and 
Truces, there ought to be a very great Care 
had, in regard of the Sacredneſs of them; 
therefore in things promiſed or ſecured by 
ſuch Leagues, ſome are favourable, ſome 
odious, ſome mixt, or of a middle Nature. 
[Thoſe that are moſt favourable, are thoſe 
whole Words tend to Peace, not to War, 
whoſe Footſteps leave ever behind the deep 
Impreſſions of Miſery, Devaſtation, and 
Poverty, but more eſpecially when ſuch 
Leagues are made for War Defenſive than 
otherwiſe; but thoſe are called odious, which 
burden or oppreſs one part only, or one more 
than the other, and likewiſe ſuch as tend to 
matter of Revenge or Puniſhment, or to violate 
ſome former acts or obligations, or the ùring- 
ing in a change or innovation of what hath 
In L. non pof- been conſtantly ſettled, and uſed before. Mixt, 
Junt. D. de as where a Change is propounded ; but that 
Legibus. ig K the Siſters of Moderation and Peace, 
which are proportionably d, according, 
as the Change may be — — 
fore the Standard Rule is, That in Leagues 
and Treaties not odious, the Words are to be 
| taken according to the full extent and propriety 
of popular uſe; and if there be mote Significa- 
 Fions, the largeſt is beſt : On the other hand, 
we are not to recur to Significations plainly 
| improper, 
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improper, unleſs otherwiſe ſome abſurdity 
or inutility of the Agreement would follow. 
Again, Words are to be taken ever more /id:exemplum 
ſtrictly than Propriety ſuffers, if it be necef 3 * 
ſary for the avoiding of inequity or abſurdity. — 2 
But if there be not ſuch neceſlity, manifeſt 
eguity or utility in the Reſtriction, we are to 
ſtay them within the narroweſt Bounds ef 
Propriety, unleſs the Circumſtances diſſuade. 
On the other hand, in Leagues or Promiſes 
odious, even a figurative Speech is admitted to 
avoid the Odium, or burden; therefore in Da- 
nation, Remiſſion of one's Right, Dominion or 
| 4 2 they are always to be conſtrued to 
ole things which were probably thought on, 
and really intended. So Aids and Succours Grotius ib. 1. 
omiſed from one part only, is to be under. . 16. 5. 12. 
ood to be due at the Charges of him who 
ſhall acquire them. _ 5 | 


75 F 292. J: 


EEE 
ED of Treaties of Truce, deal. and 
i, © EI 


I. Of Treaties, ti various forts: | 

II. % Rules in Caſes doubtful. © 
III. 9 95 Truces amounting to a Peace. 
IV. Of the Advantages between Treaties of Truct 

Peace. | 
I den promoted. 
vi. Whether it can pre dice the Protenſlons of the 
Principal. 

1 — nc and puniſhed by ther * of 
nglan 

VIII. Of 7 reaties of Neutrality, the various Sorts, 


* 124 Of the Advantages of the 


In Oye, of, ff Neely who he wh to declare, 


Reaties are either with Enemies or 
Friends, or with Perſons which de- 

fire to continue Neuters with us, or we with 
them. 

The Treaties which are made with our 
Enemies are either for a time, or perpetual. 

Perpetual, as the Peace that is made to 
compoſe all differences, and the War that is 
undertaken for Congueſt, or for Reparation of 
Injuries, or to reftore the Commerce. | 

Treaties, which are made for a time with 
our Enemies, are called Traces; the which 
are either general, for all the States of the 
one or the other Prince, for all Perſons, and 
for all forts of Commerce : Or elſe they are 
particular, for certain Places, for certain Per- 
ſons, and for the Commerce, and ſometimes 
no further than a bare ſuſpenſion of Arms. 
A Truce 


I. 
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A Truce is an Agreement, whereby, tho' Truce, what 

the War continue, yet all Acts of Hoſtility tls. 

do for a while ceaſe; for between War and 

Peace there is no Medium, it is, and may 

be called a War, tho' at preſent its Opera- 

tions are intermitted. An Habit may be, 

tho at preſent it doth not operate. A Man 

may be ſaid to be wiſe or prudent, tho? he be 

aſleep, and virtuous, tho' for a while he be 

void of Action. So that a Truce cannot be 

called a Peace, for tho? the Fight ceaſe, the = 2 de Jurte 

War continues, tis but a bare Suſpenſion of 15. wks l 

the Acts of War. $. 1 
II. When any one is bound by Alliance not 

to make Peace or Truce, without the Conſent 

of his Ally, and whoſe Agreement ſeems 

doubtful, they add in the Treaty, that it ſhall In the Truce 

take place for all thoſe the Contractors ſhall thatwas made 

Name, and they ſet down no prefixed time, 2 5 

but that it Hail continue till he refuſe, and ſome Fourth and 

reaſonable time aſcertained after; as that which Lewis the 

was made betwixt Charles the Eighth and the Eleventh, 

King of Spain. there was like 


proviſion 


made for Charles Duke of Burgundy, but he refuſed, and concluded 
a Peace for himſelf apart, being angry with Edward the Fourth for 
making the ſame. Phil. Comin. lib. 4. cap. 40. So Lewis the Ele- 
venth concluded a Truce for nine Years with Edward the Fourth 
when he had invaded France. Phil. Comin. lib. 4. cap. 8. 

III. Sometimes a general Truce holds the 
place of Peace, as that of a hundred years. 
Such Truces are commonly made betwixt 
Princes that are equal in Power, as that be- 
twixt Spain and Portugal, and will not quit 
any thing of their Rights by Peace; and yet 
Sire tolive quietly 1n the State wherein they 
are, ſatisfying by this Medium the point of Ho- 


- nour. 


— o ·˙ nm. 
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IV. Treaties of Truce ate many times leſs 
fubject to Rupture than a Peace, which is 
made perpetual; for Princes or States that 
find themſelves aggrieved with a Treaty that 
is perpetual, ſeek out plauſible Reaſons to 
forſake it, ſeeing the Grievances cannot be 
otherwiſe repaired ; but if the time be limit- 
ed and expired, they may purſue that which 
they think. ought to be granted, and the other 
may oppoſe; and if they have a defire to 
continue the Truce, there is nothing ſo eaſy 
as to renew it. Hence it is become a Max- 
im in State, That ſeeing Treaties are ground- 
ed on the Intereſts of Princes which change 
with the time, it is neceſſary to change and ſet- 
lle them at the end of the time, or to break them 
; for it is in vain to truſt to a bare Friend- 
1 A Truce is like wife made to advance 2 
the other Peace, and to treat of it; and ſuch was the 
Confederates Truce of the Hollanders propounded at the 
om A Treaty of Munſter, who retuſed abſolutely 
Peace, and to liſten to any more than a Truce; and the 
the Marquis Reaſon that they then gave was, that their 
Caftel Rodrigo Commonwealth was to be maintained by 
— offereda Arms, and that by admitting a Peace, the 
ank unto : 

the Hollander; fame might be a means to reduce it to weak- 
which they neſs, which would in the end tend to the 
might treat of deſtruction of that State; nay, they offered 
2 Mz the Truce on Terms, that if * France ſhould 
Hiſtory of Enter thereunto, ſhe ſhould oblige herſelf 
France, fol. upon an Breach to reaſſume War, and that 
28. Treaty of Truce was continued, which not 
long after was converted into a perpetual 

Peace. | | 
Again, Truces are ſometimes promoted 
for the more honeſt diſcharge of a League, 
Which is made with ſome other Prince, * * 
[ 8 : they 
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they have accuſtomed to comprehend there- 
in: So as a Peace following it, or a Truce 
not being accepted by him, they take oc- 
caſion to leave the League, it being not his ; 
fault that leaves it, that the War was not 
ended. | | SE; 1 
Vl. And although it ſeems that a Truce | A: 
cannot by its condition prejudice the preten- 10 
fion in the Principal; yet it is moſt certain, 
that if he which is chaſed out of a contentious 
State, conſents, that during the Truce the 
Commerce ſhall be forbidden to his Subjects, be FI 
doth wholly ſtop the gate, as Lewis the“ For the WH: 
Twelfth did in the Truce which he made with Right re- Me 
_— after the Conqueſt of the Realm of him, however wi 
. ES e hath lo 
VII. In England by the Statute of 2 H. 5. the poſſeſſion. 
cap. 6. Robbery, Spoiling, breaking of Truces Cret. lib. 2. 
and Safe-Condu#s, by any of the King's Liege . 16.5. 18. 
People and Subjects within England, Ireland, 
and Vales, or upon the main Sea, was ad- 
| judged and determined to be High-Treaſon, el 
but this branch concerning High-Treaſon, 
is repealed by the Statute of 20 H. 6. cap. 11 H. 4. 
11. 1 £.:6:'c. 12. 1 M. Se. t. c. 1. But , 
by the ſaid 4# of 2 H. 5. for the better ob- 
ſervation of Truces and Safe-Conducts, Con- 
ſervator Induciarum & ſalvorum Regis conduc- 
tuum, was raiſed and appointed in every Port 
of the Sea by Letters Patents: His Office 
was to inquire of all Offences done againſt 
the King's Truces and Safe-Conducts upon 
the main Sea (out of the Counties and out 
of the Leagues of Cinque Ports) as _— 
of. Cuſtom were uſed to do. Sir John Trebiel 
was committed to the Tower for taking a 
French Ship, and being brought into Parlia- 
ment, did there juſtify the {ame ; but at laſt 
. | O 2 | confeſſed 


— 
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| confeſſed his fault, and begged the King's 
Pardon. And at the requeſt of the Lords 

and Commons was eee he making 

+ Ad Parliam. ſatisfaction for the loſs T. Generally all 
tent. quinden. Leagues and Safe-Conducts are, or ought 


Hill. Tide to be of Record, that is, they ought to be 
Cotton 


i Inrolled in the. Chancery, to the end the Sub- 
— Fer ject may know who are in Amity with the 
15 H. 6. c. 3. King, and who not; who be Enemies, and 


18 H. 6. c. S. can have no Action here, and who in League, 


| = 1 K | A and may have Actions perſonal here. 
10 E. 4. 6. B. Sometimes they have been inrolled in the 
| Wardrobe, as being matters of State. 
Maxim. Note, In all Treaties, the power of the one 


| party, and the other, ought to be equal; nor 
are they to be beld firm till ratified. | 
Rost. Scoriæ de Before the Statute, when any breach of 
Anne 10 E. 3. Truces or Leagues happened, or was occa- 
7. i, ſioned by the miſdemeanors of any of the 
Fi contra for. King of England's Subjects, there did uſually 
Gl Treugæ iſſue forth Commiſſions under the Great Seal 
hominibus de of England, to inquire of the Infringers of 
— concea the ſame, 4nd to puniſh and award Satisfac- / 
life. tion to the injured. \ 2 - 
VIII. Princes, who neither love nor hate 
any thing abſolutely, ſeem generally inclined 
to Neutrality, and in that govern themſelves 
in their Friendſhips according to their Inte- 
reſts; and Reaſon of State, in effect, is no 
other but Reaſon of Intereſt. . 
Meutrality may be of two ſorts; the one 
with Alliance with either part, the other with- 
out Alliance, or fo much as the leaſt Tye to 
the one or other, which is that which proper- 
ly may be called Neutrality. * 
The firſt is governed by the Treaty of Neu- 
trality, the latter by the Diſcretion of the 
'Neuter. Prince, whoſe Carriage ought always 
LEP | to 
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to be ſuch, as that he may not give the leaſt 
glimpſe of inclining more to one than to ano- 
ther. 3 
IX. The Advantages of Neutrality are, 
that the Neuter Prince or Republick is ho- 
noured and reſpected of both Parties, and by 
the fear of his declaring againſt one of them, 
he remains Arbitrator of others, and Maſter 
of himſelf, 
And as a Neuter neither purchaſes Friends, 
nor frees himſelf from Enemies; ſo commonly 
he proves a Prey to the Victor; hence it is 
held more advantage to hazard in a Conqueſt 
with a Companion, than to remain in a State, 
wherein he is in all probability of being ruined 
_ by the one or the other. | ö | 
But Princes that are. powerful, have uſed 
generally to preſerve a Neutrality ; for whilſt 
Petty Princes and States ruin themſelves by 
War, he fortifies himſelf with means, and, in 
the end, may make himſelf Judge of their 
Differences. | 
On the other hand it hath been conceived, 
that Republicks that are weak, what part 
ſoever they take, it will be dangerous to 
them, eſpecially if they are in the midſt of 
two more powerful States than themfelves ; 
but Experience hath made it appear to the 
contrary, that Neutrality 18 more beneficial 
to a weak Prince or Republick, ſo that they Much practi- 
that are at War be not barbarous or inhuman. ſed by the 
For although a Neutrality does not pleaſe 22 — 1 
either Party, yet in effect it wrongs no Man; — 1 
and as he doth not ſerve, ſo he does not hurt: 
Beſides, his Declaration is reſerved till the 
Iſſue of the War, by which means he is not 
obliged, by ſiding with either party, to gain 
or loſe by the War. 
O 3 X. But 
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X. But if the Neuter be preſt by Neceſſity 
to declare himſelf, he muſt do it for the moſt 
powerful of the two Parties, following that 
Roman Maxim, That either they muſt make 
themſelves the ſtrongeſt, or be a Friend to the 

Ano 1674. ſtrongeſt : So they of Straſbourg declared 
Conſul Quin- for the Empire againſt the French. On the 
" a + ak other hand, if the Neuter ſees, that joining 
77 lun nos to the weaker, will balance the Power of the 
znterponi vos ſtronger, and by this Counterpoiſe reduce 
bello: imonibil them to Reaſon ; the ſame hath been generally 
167 29%, followed, upon the Maxim, That the ſafety 
ef: Oude of States conſiſts in an equal counterpoiſe of the 
ft : Quipp | 

fine gratia vel one, and the ot ber; for as the greatneſs and 
dignitate pre- opulency. off a Prince draws after it the Ruin 
34 jy mariah of their Neighbours, it is wiſdom to prevent it. 


lib. 35. Scripta Anmirat. diſc. polit. I. 18. 
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A 


Of the famnnitics and Privileges of 


Ambaſſadors, and other publick Mi- 
niſters of State. 


I. Of the Function of Ambaſſadors and Agents gene- 
rally conſidered. 

II. o the Difference, between Ordinary and Extra- 
ordinary. | 

III. C a Quali fications and Matters requiſite to be 
in ſuch. 

TV. Whether any but Sovereign Princes and States 
may qualify ſuch, and who may not. 

V. Of the Right of Ambaſſadors, how ſecured by 

the Laws Divine, and of Nations. 

VI. Of Precaution, whether the ſame may be given 
to ſuch not to come, and attempting againſt ſuch 
interdiction, how to be dealt with; and of the 
puniſhment of thoſe that ſhall violate them, by the 
Laws of England. : | 

VII. How Princes and States may govern themſelves 

in reference to their Reception or Refuſal. 

VIII. Whether Ambaſſadors may be fared to Pu- 
niſhment when they offend againſt the Laws of Na- 


tions. 


IX. Of proceeding againſt them by Princes and Re- 


publicłs at this day according to the Laws of Na- 
tions. 

X. Whether privileged in that State or Country thro“ 
which they paſs without leave ; and of the various 
Praceedings againſt them by ſeveral Princes and 

States, illuſtrated in Precedents and Examples. 

XI. Of proceeding againſt them according to the 
Laws of England. 

XII. I#here they forfeit their Privilege, according 
to the Laws of England, in things Capital. 

XIII. Where preſerved in Matters ordinary not 

malum in fe. 


XIV. The Office of a 7 2 Minifter, what it in- 
wy g : X ; | . 4. q 10 


cluas 


þ 1 1 
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eludes in Matters Civil for the King and Na- 


tion whom they repreſent. 


XV. Whether the Houſe of an Ambaſſador can be a 


8 to offenders, or that he may exerciſe 
x uri ſdiction over his own Domeſticks and 
aſſals. 


XVI. Whether the Goods of an Ambaſſador are ſub- 
jet to L for Debts contracted by himſelf. 
XVII. Outrages committed by Ambaſſadors, where 
a Forfeiture of their Privilege. 
XVIII. Of Puniſhment on thoſe that fhall offer Vio- 
lence to their perſons. 8 
XIX. Obſervations touching the Immunities and Go- 
vernments of the public Miniſters of Venice. 
XX. How introduced by the Laws of Nations. 
XXI. Wars whether juſt for Violation done to pub- 
ict Minifters.” . | 
XXII. The Privileges of Ambaſſadors and their Ser- 
vants, as to civil Suits, by the Law of England. 


ol. 153. 'Y thing, if we conſider only the Func- 
8 are 80 uy 


generally 00 of their . i Only in this Ne 35 

uſed when fer; an Agent hath charge to repreſent the 

there is ſome Affairs only; but an Ambaſſador ought to re- 

. preſent the Greatneſs of his Maſter, and his 
a — . | 

baſſador will AI 8 5 

not be honoured as he ſhould be; therefore the French Kings of late 


Years have no Ambaſſadors in the Emperor's Court, but Agents, be- 
cauſe of the Competition for Precedence betwixt him and Spain. 


II. Ambaſſadors are in two Capacities, 
either Ordinary or Extraordinary: The Or- 
dinary or Lieger Ambaſſadors, are thoſe who 
are commanded to reſide in the Place whi- 


ther ſent, uhleſs they receive Letters of Revo- 


5 cation; and as the time of their Return is 
indefinite, ſo their Buſineſs is uncertain, ariſing 

a out of emergent Occaſions, and commonly 
the Protection and Affairs of the Merchants, 


pro 


Coke 4. Inftit. I. A Ambaſſador and Agent is the ſame 


is their greateſt Care. The Extraordinary or 
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pro tempore, are thoſe that are employed upon 

ſome particular great Affairs, or Condole- 
ments, or Congratulations, or for Overtures 
of Marriage, Cc. Their Equipage is gene- 
rally very magnificent and illuſtrious, and 
they may return without requeſting of Leave, 
unleſs there be a reſtraining Clauſe in their 
Commiſſion. | 

III. An Ambaſſador or Agent ought to be 
converſant in all forts of Hiſtory, readin 
with Judgment, and weighing all the Cir- 
cumſtances of Action which are there repre- 
ſented, by which he will be qualified to 
know (but eſpecially of that Country whither 
he his ſent) | a 

1. The Eſtabliſnment of Eſtates. 

2. The Rights of Limits. 

3. The Genealogies of Princes. 

4. The Pretenſions of Kings upon the 

Eſtates of others. | 

5. Their Forces, Means, Alliances, and 
| rare of living. Perſonally he muſt. 
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1. Reſolute and Couragious in that which 
he hath wiſely deliberated. PT 
2. Secret in Affairs of Importance. 
3. Diſcreet in his Speech. | 
4. No Detractor or Evil Speaker of any 
King or State, but more eſpecially of 
him or them with whom he remains. 
5, One that will * freely of his Maſter's 
Pretenſions, if there be a Queſtion to 
maintain them. | 
IV. By the Laws of Nations, none under The Tram- _ 
the Degree of a Sovereign Prince can nomi- peter that, 
nate or ſend any in that Quality; nor can any pans ln 
Subject ſend or receive any Ambaſſador, be he the Maid of 
| never ſo Great; if a Viceroy doth it, it is no Orleans to tho 
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Folk was leſs than High-Treaſon ; and fo it was de- 


burnt; and K 9 . | 3 
RG flared when the Scots, inconſulto Principe, 


chat was, be- ſent Louden and others in Quality of private 
cauſe he came clancular Commiſſioners, to treat with the 
from no law- French King Lewis the Thirteenth, in the 
ful Prince, Name of the whole Nation for Aſſiſtance, the 


1 ' King would not admit or hear them. So did 


or capable of Queen Elizabetb, when Chriſtopher Aſonvillt 
ſending a came into England in Quality of a Miniſter 
1 of State, ſent from the Duke of Alva, then 
Hiltery of Governor of Flanders, ſhe refuſed to admit 
France, fol. him, he not having any Commiſſion or Cre- 
326. dentials from the 2 of Spain. Tis true, 
the Electors and Princes of Germany have ob- 

tained the Privilege of ſending, and the Re- 

* That the ception of Ambaſſadors, but that is limited 

* German Prin- only to Matters touching their own Territo- 


ces may have ; x 
rech a Prero. Ties, and not the State of the Empire. And 


tive, but it ſo likewiſe the Hans Towns may do the ſame; 
is ſecunderio for they claim the like Privilege, they being 
anten jure. free Imperial Cities, and partake of the ſame 
— Regalias, either by Preſcription or by Grants 
gatorum/ecun- from former Emperors, whoſe Neceſſities en- 


dario tantum forced them to part with ſuch Royal Flowers 
Jure habe, of the Empire; and generally they + ſend 
| mittantur Le- for their Ambaſſadors always two Perſons, 


gati non de 


Rent univer. One Of great Birth, and that hath been a Sol- 
Sum concernen- dier $i to maintain Decency . and the other a 
tibus Impe- Doctor or Lawyer to regulate Affairs with 

rium, ſed an” Learning, and by the Pen. 


tum ſui Terri- 

torii ratione; eo enim ipſis intuitu tantum datum, ultra igitur terminos non 
eft procedendum, . fieret enim alias præjudicium Imperatori, Ic. Kirknerus, 
$. 25. Memorable was that of the Switzers, who ſent a Meſſage to 
the French King, that he ſhould not ſend them an Ambaſſador with 
ſtore of Words, but a Treaſurer with Plenty of Money. 

+ Monmonuth's Hiſtory of France, fol. 27, 28. TESD 
V. The Right of Ambaſſadors is ſecured 
9 2 both by the Safeguard of Men, and alſo by 

NY the Protection of the Law Divine; therefore 


to 
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to violate this, is not only unjuſt, but impious Pompon. Leg. 
too: And as ProteZivn is given to the Legates- 5, D. ae 
of Supreme Rulers by the Laws of Nations, Katienibuu. 
ſo by the Civil Law there is a Protection like- 
wile for Provincial Legates, Heralds, and Con- 
fuls. This Right of Legation was originally 
provided, faith Livy, for a Foreigner, not a Zi. 1;. 16. 
Citizen; yet in Civil Wars, Neceſſity ſome- 
times makes Place for this Right beſides the 
Rule, as when the People are ſo divided into 
equal Parts, that it is doubtful on which Side 
the Right of Empire lieth, as that unhappy 
Spot of Flanders; or when the Right being 
much controverted, two contend for the Suc- 
ceſſion to the Throne; for in this Caſe one 
Nation is reckoned as two; and ſo was the 
State of England, when the Houſes of York and 
Lancaſter contended for the Crown, properly Kings con- 
then called Commiſſioners : Nay, this Right 22 — 
of Legation hath been fo preſerved, that the and deprived 
very Meſſengers of Rebels have been protected, oftheir King- 
as were thoſe of Holland by Philip of Spain. dom, with 
So great a Reſpect have Nations had in all 8 = 
times to ſuch Men, that even Traitors, I ge ag 
Pirates and Robbers, who make not a Society, gation. P. 
nor have any Protection by the Law of Na- Emilius de- 
tions, and with whom neither Faith nor Oath — — 
(as ſome conceive) may be kept, Faith being a "ey a 
given them, obtain the Right of Legation, whom he 
as once the Fugitives in the Pyrenean Foreſt conquered. 
did. | Ti. Poole a 

1 | Traitor fled 
to Rome; the Pope ſent him Ambaſſador to the French King, of whom 
75 N. - England demands his Subject, /ed non præwaluit. Coke 
uſt. 4. fol. 153. | SO 
> FA Ambaſſadors may by a Precaution be 
warned not to come; if they dare they ſhall Zcas's Rep. 
be taken for Enemies; but once admitted 4: 5 
even with Enemies in Arms, much more with 

| Enemies 
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| Enemies not in actual Hoſtility, have the Pro- 


tection and Safe-guard of the Laws of Na-. 


tions; and therefore their Quality being ad- 
mitted / by Safe - conduct, they are to be pre- 
Rot. Pat. 3. ſerved as Princes; and ſo it was declared in 
R. z. num. 18. Parliament, where the killing of Jobn Impe- 
rial, Ambaſſador from the States of Genoa, 
| was High-Treaſon, Crimen læſæ Majeſtatis. 
+ Legatus ejus f So likewiſe of A. de Walton, = King's 
vice. fungitur Ambaſſador, Nuncium Domini Regis miſſum ad 
ol. * "jon mandatum Regis exequendum, who was mur- 
randus eft ficut dered by one Jobn Hill, which Offence was 
ille cujus vicem adjudged High-Treaſon, and accordingly he 
gerit, & Le- was drawn, hanged, and beheaded, 


gatos violare 


contra jus Gentium eft, 22 Aſſize, pl. 49. Note, This was three Years 
before the making of the Statute of 25 E. 3. quere, if ſuch a Prorex 
* 3s within the Statute at this Day. : 


Dui wiolara And by the Julian Law, he that violates 
Legatzm, Lege Ambaſſadors is guilty of publick Violence; 
= de vi that is, of proſtituted Faith of publick Autho- 
. rity, and of a Breach of the Laws of Nations; 
and by the Pontifical Law it is no leſs than a 

Piacle, and to be interdicted from the Bene- 

fit of holy things. Philomela ſung a: fatal 

Requiem for the bloody Entertainment which 

ſhe gave the Ambaſſadors of Frederick Bar- 

baroſſa, the Emperor having ſent them to treat 

in order to Peace; but they inſtead of that, 

avowed the Action of thoſe that murdered his 
Fuller's Holy Ambaſſadors: The offended Emperor having 
War, J. 3. c. . taken the City, razed it to the Ground, and 


executed all the People therein, as Rebels 


and Traitors againſt the Laws of Nations. 


VII. On the other hand, Ambaſſadors may 


not always be received, though they ought 
never to be rejected without Cauſe; for there 


may be Cauſe from him from whom they 
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a Cnar. X. Or AMBASSADORS. 205 
come, as the Roman Senate would not admit 
of the Embaſſage of the Carthaginian, whoſe 
Army was then in ITaly; the King of Spain, Camden 
thoſe of Holland; and the then Pope, the 1571.Daniel's 
Ambaſſador of Henry the Second, after the Hiſtory of 
Murder of Becket Archbiſhop of Canterbury : _— 1 2 
So likewiſe from the very Perſons that are pak 
ſent, as Theodorus the Atheiſt, whom Lyſima- Yenetorum, & 
chus would not give Audience to; and Mr. F/orentinerum 
Oliver, Lewis the Eleventh's Barber, whom 2 2 , 
they of Gaunt refuſed : Yet Mattbæus Palme- mijps deduci 
rius, an Apothecary of Florence, had better ju/ft in locum 
Fortune than the French Barber; for he being 9 4 comitats | 
ſent in Quality of Ambaſſador to Alpbonſo 22 og 
King of Naples, and having acquitted him- 71. Guic. J. 
{lf elegantly, and with. much Generoſity at 18. Bellaius, 
his firſt Audience, the King having Informa- J. 3. 
tion that he was an Apothecary, ſaid, Se tali 
| ſono gli ſpeciali di Fierenze, quali debbono eſſere 
gli Medici? If the Apothecaries of Florence 
are ſuch, what ſhall we think of their Phy- 
ficians ? a Fa; 
So likewiſe where the Cauſe of ſending is 
ſuſpected, in reference to diſturb the People, 
or with Intentions rather to ſow Sedition, than 
to conclude a Peace (if ſuch be their Errand) 
or not honourable or unſeaſonable. As for 
thoſe aſſiduous Legations which are now in 
uſe, they may with very good Right be re- 
jedted; for the Neceſſity of them appears 5 
by the antient Cuſtom. whereto they are un- Bacer's H. 
known, which made Henry the Seventh admit VIII. 
of none. 
The Venetian having admitted Henry the Card. A.- 
Fourth of France his Ambaſſador, yet they 0. Ogatin 
interdicted him * to come with the other Tx 3 25 "48 
Ambaſſador-to the Chapel, till the King was Taft. fol. * 
reconciled to the Church of Rome. 153. 
e VIII. By i 
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MenanderPro- VIII. By the Laws of Nations, only unjuſt 
tector Juſtino Force is kept from the Bodies of Ambaſſa- 


Imper. Avaro- dors; for if the Laws of Nations be broken 
rum Legatos 


contra jus Le- Dy him, he is ſubject to Puniſhment : Yer the 
gationum in Opinions of Nations, and Men eminent for 
winculis ha- Wiſdom, have been doubtful in this Point, and 
buit, — — Precedents on both Sides have been avouch- 
4 /þ ed; one which ſeems to refute that Poſition 
oke Inſfit. 4. of puniſhing ſuch Miniſters of State: The 
157.2 H. 55 Ambaſſadors of Targuin, who had committed 
cap. 6. 1 M. Treaſon. at Rome, and as * Livy obſerves, 
* Duarquam Were in the State of Enemies; yet the Right 
wift ſunt com- of Nations (as he calls it) prevailed ſo far as to 
mifefſe ut hoſ- preſerve them, though in a Caſe of - Hoſtility, 
2 ihe * On the other hand, + Saluſt obſerves, that 
Gentium . Bomilcar, one of the Carthaginian Ambaſſa- 
lui. dors, who came to Rome on the publick 
t Fit reus ma- Faith, was adjudged Guilty, rather (faith he) 
. by the Rules of Equity, than by the Laws of 
Lap 3 Sen. Nations: Equity, that is the mere Law of 
 Bomilcar co- Nature, ſuffers Puniſhment to be exacted 
mes ei qui Ro- where there is found a Delinquent, but the 
| e _w Laws of Nations except the Perſons of Am- 
2 7 rat i; baſſadors; for certainly their Security out- 
bound to weighs the Profit ariſing from Puniſhment, 
whom oy which may be inflicted by him that hath ſent 
- 1 "Soy him (if he be willing) if unwilling, it may be 
lege oblige —_— of him as an Approver of the 
not thoſe & : 
move _ pos they paſs RR _ : _ if they go to, or 
come from their Enemies, or make any hoſtile Attempt, they may 
be ſlain. Liv. lib. 26. | | 
Grotius, I 2. IX. Again, as Ambaſſadors are not to ren- 
c. 18. $. 4. der a Reaſon of their Attions to any other, but 
4. 5. to him by whom they are ſent; ſo it is im- 


Senatus faci- 6 | . £6. 
om fecum afra poſſible, by reaſon of yarious Intereſts and 


Jerat auGori. Other Secrets of State, which paſs through 
tatem Reip. their Hands, but ſomewhat may be ſaid, 
M. Tull. 8. | | | | which 
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| which bears a Show or Face of Crime; (which 
perhaps may prove otherwiſe) yet the exa- 
mining and tracing of the Truth, may be of 
a dangerous conſequence; and therefore if 
the Offence be ſuch as may be contemned, it 
is uſually to be diſſembled or connived at, 
or elſe the Ambaſſador be commanded to de- 
part the Realm; and if the Crime be cruel, | 
and publickly miſchievous, the Ambaſſador Coe 1n/tie. 1 
may be ſent home with Letters of Requeft to. fel. 152. 
his Maſter, to inflict Puniſhment according to | 
the Offence : So likewiſe in the Precaution of 
4 great Miſchief, eſpecially publick, (if there 
be no other Remedy) Embaſſadors may be Sic Carolus 
apprehended and executed; and if they op- 9x! 1 4 
poſe by force of Arms they may be ſlain. — 
diti fui imperavit, ne à Comitatu ſuo abcederet, Guicciard. in dict. jam 
loc. Vide Camden's Elix. Anno 1571. 1584. 

In the Biſhop of Ry/s's Cafe, An. 13 Eliz. Co. 4 In}. fol. 
the Queſtion was, An Legatus qui rebellionem 152. 
contra Principem ad quem legatus concitat, Le- 
gati privilegits gaudeat, & non ut hoſtis penis 
ſubjaceat; and it was reſolved,” That he had «3 
loſt the Privilege of an Ambaſſador, and was 
ſubject to Puniſhment ; nor can Ambaſſadors 
be defended by the Law of Nations, when 
they commit any thing againſt the State or 

| Perſon of the Prince with whom they reſide. 

X. And why Ambaſſadors are in Safety in Caſe of the 
their Enemy's Countries, and are to be ſpared ade 
when they commit Offences, is not ſo much 24 4 
for their own or Maſter's ſake, but becauſe porte, 4. c. 
without them there will never be an End of | 
Hoſtility, nor Peace after War: Neither is the 
Name or Perſon of an Ambaſſador ſo inviolable, 
either in Peace or in time of War, but there 
may be both a convenient time and a good 
9 Occaſion . 
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08 Or AMBASSADORS. Book l. 
Occaſion to puniſh them, and this ſtanding 
with the Laws of Nations, as may appear by 
theſe following Examples. 

I Bucyd. lib. 2. 1. The Law does not pertain to them 
Appin de Bel- through whoſe Bounds Ambaſſadors paſs 
Tea Sen- vithout Leave; for if they go to their Ene- 
k Athenienfium . : 5 
Seri Legatos mies, or come from their Enemies, or make 
Syracs/anorum any hoſtile Attempt, they may be ſlain : S0 
mifſos ad Civi- the Athenians did to the Ambaſſadors between 
rate; alias ce the Perfians and Spartans; the [lyrians to 
if the Ambaſſadors between the Eſſeans and 
Romans. | | 
2. The Emperor Charles the Fifth, adver- 
tiſed of the League made againſt him, would 
De Gallerum not diſmiſs the Ambaſſadors of France, Eng- 
ad Turcam le- land, and Venice, till his own were in Safety, 
nh 270 i but he ſets Guards upon thoſe of France, Ve- 
| 2 . nice, and Florence, . cauſing them to be con- 
rant, vide Fu- ducted thirty Miles from his Court, with a 
dicia Perutæ, Prohibition not to ſpeak to them, nor for 
. Elz. them to write. As to him of Milan, as 
Amo 1671. his Subject, he was enjoined not to part from 
* Hiſtory of Court; but as for him of England, there was 
the Repub- no Alteration. - | 5 


Ack of Vice, 3. The Venetians, having deſtroyed ſome of 


. * 45% 45"* the Corſairs, Amurath commanded Luigi Con- 


farini, then Bailio of Venice, to be impriſoned. 
4. The Seigniory of Venice underſtanding 
that certain Traitors, who had revealed their 
= Secrets to the Turk, were fled for ProteQion 
£20 into the Houſe of the French Ambaſſador at 
5 Venice, ſent Officers to ſearch the Embaſſa- 
dor's Houſe; but the Ambaſſador's refuſing 
them Entrance, the Senate commanded cer- 
tain Cannon to be brought out of the Arſenal 
to beat down his Houſe, which, when he ſaw 
planted, he ſurrendered up the Traitors. 


\ 
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| The Ambaſſadors of . Tarqui uin, Morte 
"of Higendos Romani non judicarunt, & guanguam 
be ſunt uf Beſtiun loco ent, jus Centium tamen 


it. 
| 55 The State of Rome, though i in Caſe of Gai 4. 
| moſt Capital Crimes, exempted the .Tribunes A Antig; 
of: Of People from Queſtion during the Year © on 
O ce. | 
The Ambaffadors of the Prot ants at 
the Council of Trent, "divulging a the — 
Doctrine of the Church, contrary to a Hecree 
there, whereby it was enacted a Crime equi- 
ent to Treaſon, yet ſtood they protec ted 
from any Puniſhment. 
It is generally confented by all the CG vin Pamper 2 
| That Legatis de jute Gentium indium eft, all. D. de 4 
is, Tha corpora alva Int, » Propler neceſſitatem * 
| Legationis,” as ne confundantur Jura commercii 
iner Principe. 
8. 222885 the Pope's. 'Legate, was reſtraitel Benedict. in 
| the Second for exerciſing a Power Vita Hen. 2: 
Albin his Realm, not allowed or admitted of 
the King, in diſquiet of the State, and 
forced to wear not to act ans thing / in Proju- 
Reium Regis vel Regni. 
On the other hand, it hath been anſwered, 
1 they are by the Laws of Nations ex- 
W Rk Ba Regal Trial; all Actions of one 
D 5 ule, being made the Acts of his 
"Maſter, or of thoſs whom he repreſents until 
he or they diſavow; and Injuries of one Ab 
Flute Prince or State to another, is fadbun 
 bofilitatis, and not Treaſon; the Immunity. 
of whom Civilians collect, as they do the 
reſt of their Grounds from the Practice of 
the Roman State, deducing their Arguments 
from theſe Examples. nd ls 
Vor. * CV 
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16s Or AMBASSADORS. Book l. 
C uium | 9. The Fabii Ambaffadors from Rome, 
rag iav. J. 2. Nee returned ſafe from the Chades, With de- 
7. Aw D mand of Juſtice againſt them only, Althous h 
-2 if (ole they had been taken bearing Arms with 
' Etrurians, their Enemies. 
Sir Robert -*. 10, King Edward the Second of Ei land, 
Cotton's Pell. ſent amongſt others a French Gaalemän Am. 
lume. baſſador into France; the King upon this 
arraigned him as a Traitor, for ſerving the 
King, of England as Ambaſſador, who was 
his Enemy (but the Queen procitted his 
P. a on), 
Rote Scaccar. 11. Henry the Third did tlie + 1 Fon 
. Clauſe of the Pope's Ambaſſadors, His Colleg 
Fee w. primi. the Realm ſecretly, fearin ee 9 1 
- as the Recor pave it. 1 05 N e F irſt 
reſtrained another of e fs türbulent 
Ambaſſadors, till he kad (as his LEND Enitors 
had) N the Pepe of the Fault of his 
Miniſter, and "Kedve Steen for the 
Wrongs. 
12. Henry the Eighth ciated 'yenth 
Ambaſſador tH depar pre fit of the 
Real. decauſe he e Ws Pro Tale Enemy 
of the See of R 
Herbert's , Lewis a ap Ate for Charles 
Hiſt. H. 8. the ifth, was commanded to his Houſe, for 
4 1523- 8 fality Cardinal V. a de haye Prac- 


Be Breach between H, Eighth an 
his N alter, to make up the! Arbiry with. hi 
French King 


b KOT, Sir bac Tbrogmorton, by 'Chirles 
che inch of France, was 4 ſerved, for be- 
ing too buſy with the Prince of Conde's Fac- 
tion. . 

g. The Pope's Ambaſſador at Paris was 
arraigned, for practiſing certain Treaſons in 
France againſt the King, in the Farlament 

| 0 
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of Puris, and was found there guilty ang 
committed to Prifon. 
16. Doctor Mam, then Ambaſſador, was Camden's 
taken from his Houſe at Madrid in Spain, * — 
c 4 under a Guard to a ſtraiter Lodging, 2 
a Scandal (as the Conde Teri 
22 in wes by 8 his Place, the 
Religion of his Cou try, although he alledg- 
ed - 2 like DR, to Guzman de Silva, 
their Ambatlador in England, and to the 
ark no leſs than 1 1n Spain. 
17. Francis the Firſt, King of France, Guicciard. 
gut Ceſar Fregoſus and Anthony Rintome, lib. 18. 
| e to the Turk; they Were for- 
i che the Armies of Charles the Fifth 
er Po in Trag, and were put to 
Death ; che French King complained that 
| they were wrongfully murdered ; but the 
Emperor juſtified their Death; for that the 
one was a Genois, and the other a Milanois, 
and his Subjects red not to ſerve che King | 
hu Enemy. 


the Ei hth, bei in a 30 Herbert's : 
nd 1 with 2 Hit. H. . 
9 who was in League with the French | 
King, and who had ſent Cardinal Pool to the 
French King, of whom King Henry demand- 
ed the Cardinal, being his Subject, and at- 
dainted of Freaſon, ſed non prævaluit. 
19. Camus! Pelagii, a Subject to the King 
10 Morocco, pretended that he was an Am- 
baſſador ſent unto the S ates General of the 
United Provinces; he came to them, and 
accordingly they treated with him, - after- 
wards . and being upon the Sea, 
he there took and ſpoiled a Spaniſh Ship; and 
then came into England; the Spaniſh Ambal- 
Lador here having received Intelligence of the 
: P 2 ſpoliation, 


112 
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ſpoliation, cauſed his Perſon to be ſeized 
upon, intending to proceed againſt him as a 


Pirate, and impriſoned him; and upon Con- 


ference with the Lord Coke, . and 


other Judges and Civilians; they declared 
their Opinions, That the Caption of the 


5 Spaniard's Goods by the Morocco Ambaſſador, 
is not in Judgment of Law a Piracy, in re: 


gard it was apparent, that the King of Spain 


and the King of Morocco are Enemies, and 


the ſame was done in open Hoſtility ; and 


therefore in Judgment of Law could not be 
called Spoliatio, ſed legalis Captio; and a Caſe 
out of 2 R. 3. fol. 2. was vouched, where a 
Spaniſh Merchant before the King and his 
Council in Camerd Scaccarii brought a Bill 


' againſt divers Engliſbmen, therein ſetting forth, 


quod depredatus & ſpoliatus fuit upon the Sea, 


guxta partes Brittaniæ, per quandam Virum 


bellicoſum de Britannia de quadam Navi, and 
ſo of divers Merchandizes therein, which 


were brought into England, and came into 


the Hands of divers Engliſnmen, naming 
them, and ſo had Proceſs againſt them, who 
came in, and pleaded, That in regard this 


Depredation was done by a Stranger, and 
not by the Subjects of the King, therefore 


they ought not to be puniſhed; in regard that 
the Statute of 31 H. 6, Cap. 4. gives Reſtitu- 
tion by the Chancellor, in Cancellaria fibi 


vocato uno Fudice, de uno Banco vel altero; 


and by the Statute of 27 Ed. 3. cap. 13. that 
the Reſtitution may be made in ſuch a Caſe 


upon Proof made, by the Chancellor himſelf 


3Bulftrode 28. 
Ao. Rcp. 175. 


without any Judge; and upon that Caſe it 
was reſolved, Quod quiſquis extraneus, Gc. 
who brings his Bill upon this Statute to have 
Reſtitution, debet probare quòd tempore captic- 


— 


* 
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nis fuit de amicitia Domini Regis; and alſo, 
quod ipſe qui eum ceperit & ſpoliavit, fuit etiam 
ſub obedientia Regis, vel de amicitia Domini 
Regis, ſive Principis querentis tempore ſpolia- 
tionis, & non inimicus Domini Regis five 
Principis querentis, qui fi fuerit inimicus, & 
fic ceperit bona, tunc non fuit ſpoliatio, nec 
deprædatio, ſed kgalis captio, prout quilibet 
inimicus capit ſuptr unum & alterum : The 
Judgment of which Caſe was held to be Law, 
and thereupon the Judges delivered their 
Opinions, that the Morocco Ambaſſador could 
not be proceeded againſt as a Pirate. 

20. In the time of Philip the Second of 
Spain, the Venetian Ambaſſador in Madrid 

rotecting one Bodovario, a Venetian, an Of- 
Tiger, that fled into his Houſe; and denying 
the Corrigidor or Juſtice, to enter his Houſe, 
where the Ambaſſador ſtood armed towithſtand 
them; upon Complaint made, the Ambaſ- 


ſador was removed unto another Houſe, till 


they had ſearched, and found the Offender ; 
then conducting back the Ambaſſador with 
all due reſpect, a Guard: was ſet upon his 
Houſe to ſtay the fury of the enraged Peo- 
ple; the Ambaſſador complaining - to the 

ing, he remitted it to the Supreme Council - 
They juſtified the Proceedings, condemning 
Rodovario to loſe his Head, and other the 
Ambaſſador's Servants to the Gallies, all 
which the King turned to Baniſnment; and 
to ſatisfy the moſt Serene Republick, ſent the 
whole Proceſs to Inego de Mendoza, his Am- 
baſſador at Venice, declaring by a publick 


Ordinance unto that State, and all other 


Princes, Tbat in caſe his - Ambaſſadors ſhould 
commit any Offence unworthily, and diſagreeing 


Is their Qualities and Profeſſions. of Anbaf Y 
8 11 ͤĩ1 qi 
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214 Or AMBASSADORS. Boox. I. 
dors, they ſhonld not enjoy the Privilege of thoſe 
Officers, but be would refer them to be judged 
Sir Hen.Woot- by the Laws of that Prince or State where 
_ — of hey then reſided, and where they bad injured. 
EL 211. llt was a great and noble Saying. _ 
| Tide Sir Ro. 21. In the Year 1368, Don Gubernon 
bert Cotton's d Eſpes was ordered to keep his Houſe in Lon- 
pof 0 _ den, for ſending ſcandalous Letters to the 
on to King Duke 4. Alva unſealed; and in 1586, Don 
James. Bernardino de Mendoza was reſtrained firſt, 
and after commanded away ; 
XI. The manner of proceeding againft 
them, according to the practice in England, 
hath been conceived neceſſary to be, that 
ſome of the Chief Secretaries of State were 
ſent to the Ambaſſadors, and by way of ad- 
vice, that underſtanding that the common 
People having received notice of, Sc. And 
* that they cannot but conceiye a juſt fear 
e of uncivil carriage towards their Excel- 
* {encies or their Followers, if any the leaſt 
« Incitement ſhould ariſe, and therefore for 
“Quiet of the State, and ſecuring of their 
« Perſons, they were bound in Love and 
«« Reſpect to their Excellencies to reſtrain as 
c well themſelves as Followers, till a further 
& Courſe be taken by legal Examination, 
« where the Aſperſion began, the ſame being 
$ in their opinions the beſt and the only way 
* to prevent the danger, Sc.“ 
Sometimes, if the Parliament be ſitting, 
the King. acquaints the Lords, and then de- 
parts; who having had Conference with the 
Commons, conclude of a Meſſage to be ſent to 
the Ambaſſadors, (either by requiring an ac- 
count of the matter or confining of them) 
the. Perſons to be fent, the two Speakers of 
both Houſes, with ſome convenient . 
| | b 
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of either, having their Maces, or Enſigns 
f O 00 Een Pefche them to the Ambaſ- 
0 _ Satte and then forborn; and then 
peta Speech with them, let them know, 
lation being made that Day, in 
open Parlian ment of, . they were deputed 
on both "Houſes, the great Council of the 
le] to the which, by the Fundamental 
Laws pf this Nation, the chief Care of the 
King's 2s Safety, a 1 the publick Peace and 


Qujer' of the Rea alm is committed ; and that 


$7 were no lets the High Court of Fuſtice, 
# Super fedeas to all others, for the examin- 


and puniſhing all Attempts of ſo high a 
re, &c. if 55 carry truth; and having 
xecuted their Commiſſion, conclude that 
"the "Houſes, to ſhew that 3 which 
they bear unto the Dignity of his Maſter by 
"3 their Meſſage, declare that they two, who are 
= el Pere but — the Kin alone, were 
* e re ſent, & c. and 1 the Houſes 


Pw A-Fr 


ee. 


33 S (if * 12 a Matter that requires | 


Key © 


Sale, whom they repreſent, be acquainted 5. 
Vith their offence :' And ſo it was done in 


A E. 3. 0 the Popes Legates in 9935 


Al If : 2 Foreign Ambaſſador, bein a 
i 7 4x, 'commts here any Crime which is 
Jus Gentium, as Treaſon, Felony, 

A du Aten ox any other Crime which is a- 


be 12 of Nations, he loſeth tlie 


22 8 


22 


Place, and 


ivilege and digt 
bo nary ph 
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— not ſit- 


to Tonen 15 to thei "Houſes, re- State may = 


nify the like, 
their dep arture till the Prince or; if 3 


The opinion 
ity of an Ne ay AS of 5 _ 


be Cote, 4 1 
"Was ſhed fob. 143» U 


; 
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es here as any other. private Alien, 


and not to. be remanded to his . but 
of courteſy. 
XIII. Bot ic any. thine be malum probibi- 


tum by any Act of Parliament, private Law, 


or Cuſtom of this Realm, which. is not ma- 


tum in ſe Jure Gentium, nor contra. Jus Genti- 


um, an- Ambaſſador reſiding here, ſhall not 


be bound by any of them; but atherwiſe 


it is of the Subjects of either Kingdom; for 
if a French Merchant or Spaniſ Merchant 


trades or imparts. any prohibited Goods, he 
muſt at his peril obſerve the Laws of Eng- 
land; and ſo it was adjudged Paſe. 33 Eliz. 


in the Exchequer, | Tomlinſon, guitam verſus 


Henry de Vale &. al. u 7 the Statute of 19 
H. 7. Cap. 21, but 


an Ambaſſador im- 
parts any prohibited Goods, contra. 


The Florentines, having ſent Ambaſſadors 


to Charles the Fifth and Clement the Seventh, 
being then at Bolonia, together with their 


Houſhold-ftuff, they 22 covertly many 


rich Commodities to ſell. and traffick with, 


- ſuppoſing that they might be free from ay- 


ing the Gabel; but the Searchers. of the 
Cuſtom-houſe having diſcoyered-it, they be- 


came objects of laughter and mirth to the Bo- 
loniaus, and for that, as unworthy of the 
Office of Ambaſſadors, were remanded home 


without Audience- 


Sir Thomas Cballoner, having been ſent Am- 


baſſador to Spain by Queen Elizabeth, remit- 
ted a Cothplaint to the 


neen, that his Cheſts 


had been arched, : Upon which the Queen 


demanded the opinion: 85 her Council in the 


point, who upon the whole matter reſolved 


the Action into this, Legato omnia £qui bo- 
105 ur ferenda dummado Erincipis Honor non 


 direfie 
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direftt violetur, the very words of Mr Cam- 
den, An Ambaſſador muſt bear all things pa- 
_ fiently, provided that the 5 of the 
Pee. (whom he ſerves) be not: directly 
violated, - 

XIV. The Office of an Ambaſſador does Leg. , F. 4 
905 include apr rotection private but publick, 75 in aut. 
for the King his Maſter, not for any ſeveral 410 Ml. 

Subjects, otherwiſe than as it concerns the d. 9. 3 
King and his publick Miniſters, to protect 
them, and procure their protection in fo- 
Kingdoms, in the nature of an Office 

— Negotiation of State; therefore their Qua- 
lity is to mediate and proſecute for them or 
any one of them, at the Council- Table, which 
is as it were a Court of State; but when they 
come. to ſettled Courts, which do and muſt 
obſerve eſſential forms of Proceeding, ſcil. 
proceſſus legitimos, they muſt be governed 

them; And therefore in the Caſe of Don Lord Hebars, 
Diego Ser viento de Acuna, Ambaſſador Li fat 78. Sed 
Bo the King of Spain, who libelled in the 665 38 
Admiral Court as Procurator-General for all 135, 173. 
his Maſter's. Subjects, againſt one Folliff and Hard. 183, 
Tucker, and Sir Richard Bingley, for two ou 320, 
Ships and their Lading of 4 kinds, of 265. 3 

the. 3 of the Subjects of the King of 25. 1 Few... 
Spain generally, and not naming of them 173. 208. 
adductf ad Port de Munſter, in the Preface 

of the Libel generally againſt them all, and 
then proceeds and charges them ſeverally 
. thus; That Jolliſf and Tucker Captain Pirate, 

in alta Mari bellice dictas Naves aggreſſi ſunt; 
| & per vim & piolentiam took them, and that 

they were addufie. in partes Hiberniæ, and 
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tat coming into the hands of Sir Richard 
| «Bing! „he converted them to his own uſe, 


(abt ying where) and refuſing to render 
them 
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LT them being required, it was there held that 
a Prohibition ſhould go, for the matter is 
Triable merely at the Common Law, and that 

fuch a Procuration was not good, though to 
an Ambaſſador. 

Don Alfonſo de Valeſco, Ambaſſador from the 
Eatholick King, a attached Tobaccoes at Land 
here, which one Corvero, a Subject of the 
King of Spain, brought hither, and the Am- 
baſſador by his Libel ſuppoſed to belong to 
his Maſter, as Goods confiſcated, as all 
other his Goods were. Sir John Watts, the 
Plaintiff in the ſuggeſtion, prayed a Probibi- 
tion, which was granted accordingly, for the 

e Goods here at Land muſt be tried 
2 he Common Law, however the Pro = 

be guided; and it was likewiſe ruled, that 
any Subject of a Foreign Prince bring Goods 
into this Kingdom, though they were con- 
fiſcate before, the Property ſhall not be queſ- 
tioned but at the' Common Law, Don Alfonſo 
| _ Corvero, Mich. 9. Fac. Hob. 212. Hill 
85 Fac. upon the like Libel by Don Pedro 

1 ws Ambaſſador for Spain. 

* Diftingui V. Whether an Ambaſſador hath Jurif- 
ferme bat in re diftion over his own Family, and whether 
29 his houſe be a Santtuary “ for all that fly into 
lib. 10. ub; it, depends upon the conceſſion of him with 
Ken Salbe 14 2 he refides, for this belongs not to the 
banc ob cauſam Law of Nations +, and it hat been ſeen, 
=, wy that an Ambaſſador hath inflicted j uniſh- 
tat eundem, 
rr ment on his own Servants and Va as 
+ Grot. ds the Muſcovite did here in England ; but that 
Jure Balli ac muſt þe purely by conceffion, as the 7. ark 
8 Ke * 2 e ir to the Engliſh Ambaffador at Cox- 
175 Fantinople : But Fu 0 that fly into their 
Houſes, nay, their own Servants if the 97 5 


uy ee cannot be drawn 


or 


5 # » 
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force, without a Demand and Refuſal z which 

when done, it is then become as an offence 

in faem, . 3 ö W 

XVI. Moſt certain by the Civil Lau, the 2, , 
moveable Goods of an Ambaſſador, which — 
are accounted an acceſſion to his Perſon, can- un populi Ro- 
not be ſeized on, neither as a pledge, nor 0"'Wiritume 
for a payment of a Debt, nor bv Order or _ , —_— 
Execution of Judgment; no nor by the King — 
or States leave where he reſides (as ſome hath been 
conceive) for all coaction ought to be far pagughit and 
from an Ambaſſador, as well that which 3 hs 
toucheth his neceſſaries as his Perſon, that Ambaſſador, 


* 


| 2 have full ſecurity if therefore he and it was al- 


contracted any Debt, he is to be called lowed good, 


upon kindly, and if he refuſes, then Let- — | 


ters of Requeſt are to go to his. Maſter* ; fo their privi- 
that at laſt that copeſe may be taken with lege in the 
him as with Debtors in another Territory; _ of _ 
o ſome this may ſeem hard, yet Kings, who 7,,4 Houſe 
- Fannot be compelled, want not Creditors ; Mich. 28 Car. 
but the Lord Coke ſeems to be of another 2. in Barc. 
inion +, for as to Contracts and Debts that 7%: |, 
good Jure Gentium, he muſt anſwer here. „ wes , 
Cole. 4. Iuſtit. fol. 153, Certain it is, that none dareth preſume to 
N either with their Perſons, Goods, or Servants, without leave 
the contempt of which hath been puniſhed with Impriſonment. 
Lucas 4. Vid. Stat. 7. A. ch. 12, f. 5. 
| XVII. If an Ambaſſador commits an 
rivate outrage againſt one of the Prince's 
* jects with whom he reſides, unleſs it be 


2 at 


7 
- = 


do defend the Dignity of his Charge, or of 

_ bis, Maſter, it hath been conceived by ſome 

nat to be juſtifiable before the Prince with 

wham he reſides ; (ſay they) there is à great 
difference between the Dignity, and Authority 

_ of che Prince in the Country of another 

Sovereign, for he may well retain his e 
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but not his Authority. Uſually Injuries of 
that nature being done, they have admitted 
debates at a Council of State, where the 


Sovereign, with whom the Miniſter of State 


hath" reſided, being ſatisfied, that Repara- 
tion ought to be made to the party injured, 
he hath been ordered, or at leaſt requeſted, 
b to comply with the ſaſqe. 
” X VIII. But, on the other hand, if any 
private outrage be committed by the Subjects 
of that Prince with whom he reſides, upon 
. his Perſon, the Offenders may be ſubjected 
to puniſhment. The Queen of Sweden hav- 
ing made the incomparable Grotius (after he. 
had eſcaped by Providence out of Priſon, 
and by a greater from his Countrymen) her 
' Barkfeate in Ambaſſador with Lewis the Thirteenth; with 


— 3 whom he reſided at Paris, coming one day 


from St. Germains, the Secretary of Ceremonies 
being in the Coach with him, it chanced 
that, in one place as they paſſed, a great 
number of People were in the way ſeeing of 
an Execution, his Poſtilion and Coachman, 
driving boldly through the Company, the 
Archers then attending the Execution with 
ſhort Pieces, (concerned ſomewhat angerly 
that the Execution was diſturbed) made after 
the Coach, ſhot his Paſtilion and Coachman, 
and through the Coach, even through his 
Hat : The matter coming to be examined, 
the King ordered three or four of them to 
be hanged, but that Good Man firſt pardon- 
ed them himſelf, and then obtained the King's. 
XIX. The Republick of Venice employeth 
generally more Ambaſſadors abroad than 
any other State, and they are as thoſe of 
other Princes be, Ordinary and Extraordi- 
nary; the Commiſſion of the Ordinary _ 
T i tinuet 


n | Saw Yon, fred fry CN 
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tinueth for three Years, but he who reſides at 
Conſtantinople is not called Ambaſſador, but 
Bailio, reſiding there perpetually ; and that 
Republick allows him a greater Proviſion to 
ſupport his Grandeur, than to any other; and 
by the Laws of Venice, whatſoever he ex- 
nds is allowed him upon his accounts 
Mithout any examination; the which no o- 
ther of their publick Miniſters of State have 
By the . Laws of Venice there can be no 
extraordinary Ambaſſador employed, unleſs 
they have been Ambaſſadors: formerly, and 
upon their return are ſtrictly examined of 
their Comportment in their Legation, and 
are to diſcover what preſents they have re- Bodinus de Re 
ceived from the Prince or Sate to whom pub. lib. 3. 2 
they were ſent, the concealment of which | 
k of a very dangerous conſequence. 2 
Nor may any of their Ambaſſadors receive 
any Preferment from any other State during 
their Legation, The Patriach of Auielia Fac Aug. Tbu- 
dying, Hermolas Barbaro being there Am- anus, 1. 27. in 
| bafſador for that Republict, the Pope confer- Bargen 
ed on him that Ecclefiaftical Dignity, and Huke of Vr. 
made him a Cardinal 3 which being known nice, Anne 
at Venice, notwithſtanding he was a Perſon 1486. 


* 


of great Merit, and had given notice to the 
Senate, rich, well allied, and had good 
Friends, they ſent expreſs command that he 
-ſhomld reſign the Patriarcbſbip, otherwiſe they 
' would take from his Father the Procuratorſhip 
of St Mart, and confiſcate all his Eſtate. 
But if ſuch Ambaſſadors have received 
any Preſent, Gift, or Reward, from any Fo- 
reign Prince or Republick, and ſuch Miniſ- Paulus Parula 
ters of State are thought worthy of retaining , H/. Ven. 
the ſame, ſuch a Grace muſt paſs by the Sut- _— 


frage 
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frage ef the Senate, to oblige thera more to 
the benevolence of the Republick, than to 
the cones of any Foreign Prince. The 

n of which put the ſame gene- 
| le _ the Breaſt of Sit t 
Pad w urning from his Ambaſſy in 

- Frencis Hotto- Frum, — not at Bis departure receive 

man, fol. 23, from the Frentb King the Chain of Gold 

24. Which i given of 'courk, till he was Half a 
League out of Paris. But mote famous 

was the action of Sir Leofime Jenkins, the 

Eupliſb Ambaſſador at Nimegum, who, tho 

alter the Treaty concluded, abſolutely reful: 
XX. By- the Laws of Nations, in the 
—— of Amdaſſadors, tiofe from a 
King are generally introduced by an Earl or 
Count, theſe from k Duke or Republick by 
a Baron; ner are they to be allowed that 
Honout vor only at their ef! nd laſt Wadi 
EACe. - 


XVXI. Prophane Hiſtories are Fol of Wan, 
becauſe vf wrong done to Ambaſſadors 3 and 

in che ſacred Story is Extant the memory of 
the War which | Dwvid upen that Ground 
fore I Wok, v ION — Ammumner; nor Goth Cicws 

| efteem any Cauſe more againſt _ 

* Gret. I. 2. Hates; and at this day notonly Lawyers v, but 

c. 18. 5. 11. Divines + are all ef the ſame opinion, That 


ra War eannet de more juſtly commenced 
mens, chan for the Violation done #0 their Publick 


fol. 450. Miniſters. 


XXII. The Privileges of Ambaſſadors and 


their Servants, as to VII Suits, by the Law 
of England. 


Blak. Com. In refpe& to civil Suits, all 'the foreign 


254, 255, Kc. Juriſts agree, that neither an Ambaſſador, nor 
"oy of his Train * can be — 
or 
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for any Debt or Conrratt in the Coutts of 
that Kingdom wherein he is ſent to reſide: 

Yer Sir Edward Coke maintains, that, if ah 4 Ia. 153. 
Amibalſidor make a Contract which is good 
jure Goffim, he ſhall ànſwer for it here, But 

the Truth is, ſo few Caſes (if any) had ariſen, 

wherein the Privilege was either claimed or 

difputed, even with fegard to civil Suits, that 

dur Law Books are ſilent upon it. Previous 

to the Reign of Queen Anne, when an Am- 

baſſador from Peter the Great, Czar of NM 21 July 1708, 
troy, Was actually atteſted and taken out of Kefer? An. 
his oach in London, for a Debt of fifty = s of Queen 
Pounds, Which he had there cntfacted: In- 

tea bf bpplying to be diſcharged upon his 

wilege, he gave Ball to the Action, and the 

next Day. complained to the Queen: The 

Perſons who were concerned in the Arreſt 

wete examined before the Privy Council (of 

which the Lord Chief Juſtice Holt was at the, 3 
ite Time fworn a Member) and feveriteen 1% 179% 
were ctinitnirted to Prifon, moſt of Whoth 

were proſecuted by Infôrmatiön ih the'Oviirt 

£ een 's Rench, at the Suit of the Attorney. 

Ieheral; and at their Trial before the Lord 
Chief Foftice were convicted of the Facts by 
the Jur) „reſerving the queſtion of Law, how 
- Air®tfioſe Facts Were criminal, to be after- 

warts" urgted before the Judges; which quef. 

Hon was never determined. In the mean 

Pie che *Czar reſented this Affront very 

Highly, "arid demanded that the Sheriff 6f 
* Weſex, and all others concerned in the 
rreſt, ſhould be puniſhed with inſtant Death. 
But the Queen (to the Amazement of that 

deſpdtic Court) directed her Secretary to in- 
form him, © that ſhe could inflict no Puniſh- 
ment upon any, the meaneſt df her Subjects, 


unleſs 


- 
= err m — 
— f ' 2 
2 — — 
n 
— 8 
- 4 i * 
-y VS 1 


Ds 
=: 0 
h F 
43JZY þ ! 


_ \ 
{ 7, J 
oe 
n 1 
Re) - 6 
8 „ 
4 230 5 
1 
1 
|! . 1 
1 
i? x =. 
7 YES 
i 1 | 
. | 
' 1 
* 


| 
8 


224 


Or. AMBASSADORS. Book f. 
unleſs warranted by the Law of the Land, and 


therefore was perſuaded that he would not in- 
ſiſt upon impoſſibilities.“ To ſatisfy however 
the Clamours of the foreign Miniſters (who 


made it a common Cauſe) as well to appeaſe 
the Wrath of Peter, a Bill was brought into 
Parliament, and afterwards paſſed into a Law, 
to preyent and to puniſh ſuch outrageous in- 
ſolence for the future. And with a Copy of 
this Act, elegantly engroſſed and illuminated, 
accompanied by a Letter from the Queen, an 
Ambaſſador Extraordinary was commiſſioned 
to appear at Moſcow, who declared, That 
though her Majeſty, could not inflict ſuch a 
Puriiſhment as was required, becauſe of the 


Defect in that particular of the former eſta- 


bliſhed Conſtitutions of her Kingdom, yet, 
with the unanimous conſent of the Parlia- 


ment, ſhe had cauſed a new Act to be paſſed, 
to ſerve as a Law for the future.“ This hu- 


Ss 


ailiating Step was accepted as a full Satisfac- 


' - tion by the Czar, and the Offenders, at his 


Requeſt, were diſcharged from all farther 


p # 


This Statute. recites the Arreſt which had 


been made, © in Contempt of the Protection 


granted by her Majeſty .contrary to the Law 
of Nations, and in Prejudice of the Rights 


and Privileges, which Ambaſſadors and other 


publick Miniſters have at all Times been 
thereby poſſeſſed of, and ought to be kept 
facred and inviolable :” Wherefore it Enacts, 
that far the future all Proceſs, whereby the 


Perſon of any Ambaſſador, or of his Domeſtic 
or Domeſtic Servant, may be arreſted, or his 
Goods diſtrained or ſeized, ſhall be utterly 


null and void, and the Perſons proſecuting, 


ſoliciting, or executing ſuch Proceſs, ſhall be 


deemed 
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dremed Violaters of the Law of Nations, and 
Diſturbers of the publick Repoſe, and ſhall 
ſuffer ſuch Penalties and corporal Puniſhment, 
as the Lord Chancellor and the two Chief Lord Chan- 
Juſtices, or any two of them, ſhall think fit: cellor Talbot 
But it is expreſsly provided, that no Trader, _ py = 
within the Deſcription of the Bankrupt Laws, 5 
who ſhall be in the Service of any Ambaſſa- 17g, relates 
dor, ſhall be privileged or protected by this uy to the 
Act; nor ſhall any one be puniſhed for arreſt- bfg of 
ing an Ambaſſador's Servant, unleſs his Name the 1 
be regiſtered with the Secretary of State, and ment never 
by him tranſmitted to the Sheriffs of London me in 1 
and Middleſex. Exceptions that are rity; theaſchve ery 
conformable to the Rights of Ambaſſadors, as ould ade, 
obſerved i in the moſt civilized countries. And, Cas. Temp. 
in conſequence of this Statute thus declaring — 282. 
and enforcing the Law of Nations, theſe Pri 
vileges are now. held to be part of the Law of 
the L and, and are conſtantly allowed in the 
Courts of Common Law. OY 
The Courts of Common Law have come | eln, 
to the followin 3 upon Applica. 
tion, on the ſai 5 
That it is not 23 the Party houdd 
liye | in the Ambaſſador's Houſe, 2 Stra. 792. 
2 K. Raym. 1524, Fitzgib. 200. pl. 12. 
When Party comes 727 Beneke of the Act, 
it is not enough that he be regiſtered. in 3 | 
Secretary's. Office as a Servant, but muſt ner 
the Nature of his Service, that the Court may 
judge whether he be a Domeſtic Servant with. * 
in the meaning of the Act of Parliament, 
Fitzgib. 200. pl. 12. 2 Stra. 797. 
A Trader, an Annuitant, a Juſtice of Peace 
a menial Servant, an hired Clerk, a Perſol 
who receives no Wages, a Courier, a Meſ- 
ſenger, a Landwaiter at the Cuſtom-houſe, 
Vor 38 Go denied 
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denied the Benefit of the Act. Fitzgib. 200. 
pl. 12. 2 Stra. 797. Pratt, Reg. C. P. 14. 
Harness Notes, C. P. 264, 271. Rep. and 
Cas. of Pract. C. P. 65, 134, 272. Barnard, 
K. B. 401. Bur. Rep. 41. 
The Party muſt in the Capacity he 
was hired, Barnard, K. B. 401. where a 
Perſon does not execute the Office which he 
has his Teſtimonial for, but only gets him. 
ſelf entered in the Liſt to have the Benefit of 
a Protection, the Court will not ſuffer 1 it. Bar. 
7 nard, K. B. 79. 
Abs; 2591 One protected by che — Ambaſſador 
pa: Gee, brought a Bill in Chancery, and was —_— 
and Arcber, though after (1) Anſwer put in, 
Pp Wil Le 29+ (2) — anſwer the Coſts, in the . 
2 manner as if he were a * becauſe, 
And a like by the above Statute, all Proceſſes againſt Am- 
Order ſaid to bafladors and their Servants are made void; 
be made by ſo that if te Bill ſhould be diſmiſſed, no Pro- 
Cle, after ceſs could iſſue againſt him. 
Anſwer put in, Trin. 1709, between Barret and Buck, (i) But it 
has been denied in the Exch „ Bunb. Rep. 1 2 A. 258. and fo 


it has in that Court, even before Anſwer; where the Bill was for an 
Injunction to ſtay the Defendant's Proceedings at Law in Ejectment, 
becauſe the Plabäff was in a manner forced into this Court, (viz. 
the __ ver) and did not come in ori „ Bun. Rep. 272. pl. 
449. | e Motion be before Anſwer, the efendant will not be 
je. — put ene in, until che Plaintiff gi give Bond, with a Surety to 
the Senior Si Clerk, not towards the Cauſe, in in 407. Penalty for an- 
ſwering Coſts.” 2 "Wal 452: pl. 142. 24255 7. 175. þl. 89. (2) A 
55. in Money * * en inſtead thereof. Buzb. Rep. 
35+ Pl. 53. rw : | W li 7 
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1 
CHAP. It 


of the Right of delivering Perſons 96d 
for Protection. 


1 geg 70 57 may become culpable for the Crimes 

of their Subjects. 

Off ences by whom properly puniſhed, whether 
1 1 State, 1 0 whoſe Territory 5 
Ofenle, is fled. 

I, Whether Kingdoms and States ought to deliver up 
\ Fugitives, if required, or not. 
Iv. Where Perſons are * the places whither they 
come, ought to be Aſſy 
v. How diſtinguiſhed, wy wha to be puniſhed or 
delivered, 
VI. Whether an innocent Man may be deſerted and 
8 up to the enraged Power that 2 
y II. #hether an innocent Per ſan may be deſerted od 
- yielded, if War be threatened, 
v III. Whether an innocent Perſon refuſed to be deli- 
ee up, ought to yield himſelf. 
Charity in an innocent to yield himſelf, whether — 
ae may be uſed if he refu —_ 2 
X. Whether this of delivering up does extend to Sove- 
© "reign Princes out of their Country.  - 
ui. Perſems running away with the Publick Revenue, 
"where their Perſons and Goods have been ſeized till 
. b ee and Hafen be made. 


1 AATHERS are not b the fault Zeno inter- 
of their Children, nor nor Maſters. for ceding for the 
chaſe of their Servants; nor Princes for the — url 
Actions of their Subjects, unleſs they become the Legates 
partakers in the Crime; the Which may be with him be- 
done in two reſpects, by ſufferance. and re- on ht gl 
eript; therefore if Princes ſhall ſuffer or coun- n ene 


— 
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$enance their Subjects, by Pictures r Libels, am civitati 
or other wiſe, to abuſe another Natięn or Com- afignarent, 
EN Q 2 monwealth, ER, 


olf the Cauſe 
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7" 4 woah monwealth, it is the ſame as if they ſhould 

Liv. J. 40. authorize it. Brutus to Cicero, How can You 
make me guilty ? Yes, well enough, if it were in 
you to hinder it; but receipt may admit of 
ſome further fcrutiny. 
II. Commonwealths being inſtituted, It was 
agreed that Faults of Particulars, which do 
properly belong g to their own Society, ſhould 
Beit left to them ſelves and their Sovereigns, to 
be puniſhed or connived at, as ep: Judged 
molt fit. 

Yet that Right is not ſo abſolutely left to 
them, but Offences, which tend to the Deſtruc- 
tion of Society or Government, whereof Trea- 
ſen is the chiefeſt, may ſeem to be excepted; 
for if a Subject ſhall commit an Act tending to 
the Su * Ring of his Sovereign's Govern- 
ment, the fame is an Offence that's ſubject to 
an univerſal Puniſhment, i. e. it is to be pu- 
niſned every where; and the Governors into 
whoſe Territory fuch fly, ſeem to have a Right 

Ads Abridg- of. proſecuing for the Offence: In Civil 
ment, fel. Actions, which tend to Commerce. that ſup- 
FLAP Tr ports Society, AS Subjects of foreign Nations, 
; having juſtly contracted Debts in their own 
Country, may obtain Juſtice. in another; by 
a ſtronger Reaſon it is thought, that Princes 
or Republicks, that have received publick In- 
juries, have Right to require Puniſhment for 
13 Indignity that is offered them, at leaſt for 
7 - that which tended to the Subverſion of their 
Government, and to have the Offenders deli- 

#274424. 5." vered up. 
For .the II. The Queſtion i 18 atuſthious, Opinions 
knowledge grounded on ſeveral great Precedents have 
8 both ways produced: It hath been ge- 


$5 1 Kos. nerally held, That thoſe Kingdoms where the 


dition; n Offenders are fled ate) to — of the tuo. 
ſecet lee | either 
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either puniſh them according to their Deſerts dedere cauſa 
being called upon, or leave them to the Fudgment 7,1 5" 
of the offended State; others on the contrary; his I 
moſt certain it is, by the delivering up is un- | 
derſtood, to leave him to the legal Judgment 
of that Prince or State, whom he hath offend- 
ed: And ſuch was the Declaration of Ferdi- 
nand King of Spain, who had been often re- | 
ueſted by Henry the Seventh, to deliver up Attainted by 
Edmind de la Pool Earl of Suffolk his Subject, Act of Par- 
then fled for Protection to that Prince's Coun. liament 12 H. 
try, but was always refuſed; but being 7; 3 3 
continually. importuned by Promiſes that he” © 
ſhould not be put to Death, cauſed the Earl 
to be delivered up to him, who kept him in 
Priſon, and conſtruing his promiſe to be per- H, ges 
ſonal 10 himſelf, commanded his Son Henry Hit. H. 8. 
after his Deceaſe to execute him, who in the Pepin receiv- 


fifth Year of his Reign in cold Blood performed ed, andwould 


the ſame. But the Malice of that politick ca deiner uf 
Prince the Father, and the 3 4 055 
Will of the Son, are Precedents but of ſmall out of Neu- 
Force; the Example of which, not long after, 2 oppreſt 
gave the French King occaſion to beware of 7}, * a 
truſting the latter with a Subject of his on the 726. Pep. An. 
| like occaſion; for Cardinal Pool, not many 1188. 
Years. after, coming Ambaſſador from the 
Pope to the French King, they both being 
then in Amity, and Henry. the -Eighth in 
League: with the latter, but in Enmity with 
the firſt, requeſted to have the Cardinal deli- 
vered up, but could not prevail, being doubly 
armed, as the Ambaſſador of a Sovereign 
Prince, (for ſuch is the Pope) and in the Ter- 
ritory of a foreign State. OE 
Ihe Ifraelites required of the Benjamites to 
deliver up the wicked Men; the Philiftines, 
Samſon. Cato gave = Vote'that Czſar _ 
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be delivered to the Germans, for ſpoiling them 
without juft Cauſe. Nor are innocent Per. 
ſons injured, if they are either delivered up, 
or puniſhed; yet does it not thence follow 
that they muſt be delivered up or puniſhed : 
The Romans delivered up thoſe that had done 
Violence to the Cartbaginian Ambaſſadors ; 
et the Ambaſſadors of the Abaſſines having 
deen traiterouſly murdered by one of the 
Templars at Jeruſalem, the Offender being 
95rius,1i6.29, demanded, that ſo Juſtice might be executed 
cap. 23. Anno on him for the Act, the Grand Maſter an- 
1173. ſwered, That he had already enjoined him 
Penance, and had directed him to be ſent 
to the Pope, but abſolutely refuſed to deliver 

him up. ; 13 
VV. But then, and as in this laſt, fo in all 
* Yet out of Other, the Offender muſt have committed ſome 
Churches be- Publick Offence ®, as Treaſon; for moſt cer- 
yond Seas for tainly it extends not to private Injuries, be- 
private Of. cauſe there is no Precedent that ever a War 
Fences, which was begun for ſuch, though they may con- 
. tribute much, but for thoſe which tend to the 
the Offenders Subverſion or Ruin of a Country, they often 
have been have been delivered up; Jugurtba of Bocchus 
taken: In jn Salluſt, So ſball thou at once free us from the 


Lucitania, 


nan, Jad neceſſity of proſecuting thee for thy Error, 
= 8 and 2 his Treaſon. * by moſt Writers 
berlain was it is agreed, that ſuch Offenders muſt either 
D. 4 « of be delivered up or puniſhed, the Election is 
the Church left to their Choice, into whoſe Territory — 
and burnt, for are fled; though ſome have held, that in caſe 
foreing a of Protection or Sanctuary for ſuch unfortunate 
e At. = Perſons, Princes do make their Countries 
1 Alſylums . 5 T. Quintus 
Charles Duke of Burgundy delivered up to Lein the Eleventh, the 
Earl of St. Paul, Conftable of France, who flying to ſome of his own 
Cities, obtained. Letters of Safe-Condu to come and commune with 
the Duke, in order to the making his Peace with the King; _ the 
25 a uke, 
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Duke, after he had him in Cuſtody, delivered him to the King of 
5 . who immediately after cut off his Head. Pil. Comines, 
ara. | | 

4 Eudovicus Pius the Emperor received thoſe that fled to him from 
the Roman Church, as appears by his Decree, Anno 817, and Luther 
himſelf did not want Princes to protect him from the Fury of St. 
Peter's Chair. Yide his Colloguiums. 


T. Quintus Flaminius ſent Ambaſſador to 
Pruſſias King of Bythinia, for the procuring 
the delivering up the brave but unfortunate 
Hannibal, who accordingly being ſeized on, 
1 will now, ſays he, deliver the Romans of that Sir Walter 
Fear which hath ſo many Years poſſeſt them; RalegY's Hitt. 
that Fear which makes them impatient to at- 5 * oy a 
tend the Death of an old Man: This Victory of © "MY 
Flaminius over me, who am diſarmed and be- 
trayed into bis Hands, ſhall never be numbered 
among ft the reſt of his Heroical Deeds : No, it 
ſhall make it manifeſt to all the Nations of the 
World, how far the antient Roman Virtue is 

enerate and corrupted; fer ſuch was tbe 
Nobleneſs of their Forefathers, as when Pyrrhus 
invaded them in Italy, and was ready to give 
them Battle at their own Doors, they gave him 
Knowledge of the Treaſon intended againſt bim 
by Poiſon ,, whereas theſe of a latter Race have 
employed Flaminius, a Man who hath heretofore 
been one of their Conſuls, to pradtiſe with Pru- 
ſias, contrary to the Honour of a King, contrary 
_ to his Faith given, and contrary to the Laws 
of Hoſpitality, to ſlaughter or deliver up his 
own G - Then took a Draught of Poiſon, _ 
V. Though Kingdoms and States are look- 
ed upon as places of Refuge ; yet that muſt 
be underſtood for thoſe that are perſecuted 
with cauſeleſs Hatred, not to ſuch as have 
committed that which is * to human 
Society, or to other Men. Gillippus the Lace- 


— 


232 
Lib, 13. 


Or PROTECTION, &c. Book 1. 


nian in Diodorus Siculus, peaking of the 
Right of ſuch miſerable Fugitives, faith, They 
that introduced theſe Rights at firſt, meant the 


Unfortunate ſhould expet# Mercy, the Injurious 


Puniſhment After — Theſe Men, if by the 
unjuſt Deſire of that which is another's they have 
fallen into theſe Evils, muſt not accuſe Fortune, 
nor impoſe on themſelves the Name of Suppli- 
cants, for that by Right belongs to them that 
bave an innocent Mind and adverſe Fortune. 


Carum occidiſti, dum vis ſuccurrere : nullum 


Crimen habes; manus eſt ibi purior, ac fuit ante. 


But the Life of thoſe Men full of wicked Af, 


ſhut up againſt them. all Places of Refuge, ana 


leaves no room for Compaſſion. Cicero hath a 
Saying out of Demoſthenes : We muſt ſhew 
Compaſſion to thoſe whom Fortune, not their 
own evil Deeds, hath made Miſerable, And 
by the holy Law, when any one had been 
ſlain by an Axe ſlipping out of another's 
Hand, the Cities of Refuge were open : The 
moſt holy Altar itſelf was no Protection for 
thoſe that had ſlain an innocent Man malici- 
ouſly, or had troubled the Commonwealth ; 
which Law Philo explaining, faith, Unholy 
Men have no Entertainment in the Holy Place. 
Lycurgus the Orator relates that one Calli- 
Rratus, having committed a Capital Fault, 
and adviſing with the Oracle, received An- 
ſwer, That if he went to Athens he ſhould have 
Right : And thereupon, in Hopes of Impu- 
nity, he fled to the moſt holy Altar there, 
notwithſtanding which he was taken from 
thence, and put to Death by the City moſt 
obſervant of her Religion, and fo the Oracle 
was fulfilled. Princes indeed (faith Tacitus) 
gre like Gods, but neither do the Gods hear the 

5 e Prayers 
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Prayers of Supplicants unleſs they be juſt, Such 
then are either to be puniſhed or delivered 
up at leaſt; yet ſurely this hath been obſerved 
to extend only to thoſe Crimes that touch the 


State, or at leaſt are of a very heinous Na- They o 
ture; ſometimes they are expreſsly ſtipulated Jad lately 


by Leagues to be delivered up; however delivered up 
e famous 


this is to be obſerved, that ſuch ſort of Fugi- 


tives and Supplicants, be they Foreigners or Cook that 

Subjects, are to be protected till they have had been in 
been fairly tried; and if that whereof they the wicked 
are accuſed, be not forbidden by the Law of 3 
Nature or Nations, the Cauſe muſt be tried Countefs of 


and adjudged by the Municipal Laws of that Sons in 
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oifonin 


| Kingdom or State from whence the Crime France. 


doth ariſe. From which it may be obſerved, 
that a Fault committed in England, and the 
Perſon flying, and Requeſt made; yet, by 
Reaſon that none can by the Laws of that 
Nation be tried but per Pares, nor then but 
in Perſon; it will thence follow, that ſuch 
may ſeem out of the general Rule: However, 
it may ſtand with the higheſt Reaſon, that 
the Fact and Proof being remitted over with 
the Requeſt, there may appear a juſt Ground 
for the Demand. | 
VI. Whatever the Opinion of thoſe Writers 
have been, the Practice of latter Ages hath 
| ſeemed to incline otherwiſe. Queen Eliza- 
beth demanded Morgan and others of her Sub- 


jets fled into France, that had committed 


Treaſon againſt her; the Anſwer of the French 
King was, Sz quid in Gallia machinarentur, Re- 
gem ex jure inillos animadverſurum; ſin in An- 
glia quid machinati fuerint, Regem non poſſe de 


eiſdem cognoſcere, & ex jure agere; omnia Reg- 


na proſugis eſſe libera; Regum intereſſe, ut ſui 


quiſque Regui libertates tueatur, imo Elixabo- 


tham 
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| tham non ita pridem, in ſuum Regnum Mount- 
34 Eliz. Cam gumerium, Principem Condæum, & alios e Gente 
7 35* Callica admiſiſie, &c. and they were never 
Amo 1585. delivered up; but the like was not returned 
by the King of Scotland, for he promiſed that 
he would tranſmit Ferniburſt and the Chancellor 
too, if they were convicted by a fair Trial. 
Liv. Kb. 22. Perſeus King of Macedon, in his Defence to 
cap. 37- Martius, ſpeaking of thoſe that were ſaid to 
have confpired againſt Eumenes : So ſoon as I 
das admoniſbed by you, and finding the Men in 
Macedonia, I commanded them away, and 
charged them never tareturn into my Dominions. 
Anno 1660. The Cry of the Royal! Martyr's Blood, juſtly 
In the Alli- procured them of Holland to deliver up the 
ance between. ;cides to the injured Succeſſor. And from 


thoſe Crowns 


Feb. 13,1660, the Crown of Denmark it was expreſsly ſtipu- - 
provided for lated they ſhould be delivered in theſe Words: 
in the fifth Item quod fi qui eorum qui rei ſunt illius nefandi 
—_— Parricidii in Regem CAROL UM Primum 
beatiſſime Memorie admiſh, ac legitimè de eodem 
ſcelere attincti, condemnati, vel convifti, c. 
If any of them who are guilty of the horrid 
* Murder committed upon King CHARLES 
the Firſt of Bleſſed Memory, be either 
«© now in the Dominions of the King of Den- 
% mark and Norway, or ſhall hereafter come 
„ thither, that as ſoon as it ſhall be known 
or told to the King of Denmark, or any of 
* his Officers, they be forthwith apprehend- 
* ed, put in ſafe Cuſtody, and ſent back into 
«< Expland, or be delivered into the Hands 
of thoſe whom the King of Great-Britain 
* ſhall order to take charge of them, and 
* bring them home.” | | 
That politick VII. Moſt certain it is, if War be threatned 
Princeſs to a Nation or People, if they deliver not 


ores Fl, up the Offender, tho? perhaps he is innocent, 


Char. XI. Or PROTECTION, '&c. 235 
and that ſuch her _— of his Enemies, . 
that they know they will put him to death, yet eduitable an- 
he may be deſerted, pen if that Nation an af 
or Kingdom is inferior to others; but then ed Berbwell; 
the ſame ought not to be done raſhly. The ſhe anſwered, 
Itallan Foot that forfook the unfortunate yr how _ 
Pompey before all was loſt, being aſſured of him up, or 
Quarter from the victorious Ceſar, were con- ſend him out 
demned by moſt that reported the Story of of England, 
that day. | Camden, Anno 

Pope Alexander (in the mortal Feud be- 93. 
tween him and the Emperor Frederick, who 
favoured OZavian the Antipope) fled diſguiſed 
to Venice, the Duke and Senate being jealous 
that the Emperor would demand him, ſent an 
Embaſly to the Emperor to endeavour a Media- 
tion and Peace, which was no ſooner offered, 
but the Emperor broke out into a Rage, bid- 
ding them go home, ſaying; Tell your 
« Prince and People, that Frederick the Ro- 
% man Emperor demands his Enemy, who is 
% come to them for Succour, whom if t 
« ſend not preſently bound hand and foot, 1 
* with a fure Guard, he will proclaim them 
“Enemies to him and the whole Zmprre, and 
« that'there is neither Alliance or Laws of 
% Nation which ſhall be able to free them 
from revenge for ſuch an Injury, to proſe- 
cute which he is reſolved to overturn all 
« divine and human Laws, that he will fud- 
« denly bring his Forces before their City, 
and contrary to their expectation plant his 
“ Viflorious Eagles on the Market- place of 
St. Mark.” This Meſſage being faithfully Ng. rep. 
delivered, the Senate decreed Arms, Arms ; Ven. In Vita 
and while they were preparing, News was Cui or 
| brought that Otbo, the Emperor's Son, and 5e, Jun, 
General of the Ceſarean Fleet, was _— 1164. 
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the Gulph with ſeventy-five Gallies; the moſt 
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valiant and religious Sehbaſtiano Cyani reſolved 


to meet him, and having encountered them 


on the Coaſt of ria, defeated Otho and all 
his Naval Forces, taking forty-eight Gallies, 


| - Otho their Admiral, andthe reſt either burnt 


or deſtroyed; he returned in Triumph for 
Venice, and not long after Frederick became 
convinced, that Heaven fights the Battles of 
the Innocent, and on his Knees begged Par. 


' --* don of Alexander the Fugitive Pope. 


Lewis the Eleventh of France required by 
Ambaſſadors of Philip Duke of Burgundy, the 
delivering up of Sir Oliver de la Marche, (who 
being a Burgundian, had wrote (as was con- 
ceived) ſomewhat againſt the Claim of the 
French to ſeveral Territories) upon a publick 
Audience at Liſie, they were anſwered by 
Duke Philip, That Oliver was Steward of bis 
Houſe, a Burgundian | by Birth, and in no re- 
pet ſubjef to the Crown of France; notwith- 
ſtanding if it could be proved, that he had 
ſaid or done any thing againſt the King's Ho- 
nour, he would ſee him puniſhed according as 
his Faults ſhould deſerve. N 
VIII. But admitting that ſuch an innocent 
Perſon ought not to be delivered up, whether 
he is bound to yield himſelf; by ſome it is 
conceived he ought not, becauſe the nature 
of civil Societies, which every one hath en- 


tered into for his own Benefit, doth not re- 


ours itz. from which it follows, that though 
ſuch Perſons are not bound to that by Right, 


„ properly ſo called, yet it doth not follow, 


ut-in charity he ſeems bound to do it; for 

there may be many Offices not of proper Jul- 

tice, but of Love, which are not only per- 

formed with Praiſes, but alſo cannot be e. 
te 
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ted without blame; and ſuch indeed is the 

Act of ſuch a Perſon's voluntary yielding up © 
himſelf, preferring, the Lives of an innocent 
Multitu e before his own. Cicero for P. Ser- Iden i: Klas 
tus, I this had happened to me ſailing with. my my }, Vir 88 
Friends in ſome Ship, that Pirates UT FOUNGIN 1s L Jin 
ſhould threaten to fink" us, except they would deli- 4, M's 
ver. me, T would rauber bave caſt myſelf inta the officii n non igna- 
Sea 10 preſerve the reft, than to bring my Friends Fus *tilitati. 
either to certain Death, or: Fats 'greot danger e 7 = 2h 
their Life. Sa TA a gory 
fue conſulit. And in a there is a moſt lent Saying of ſome 
Moloffians : Equidem pro Patria qui lethum 0 ppetifſent ſæpe Fando audi vi; 
$4; 9 pro fe Affe guum cenſerent, 5 Prins invents | ſunt, Liv. 


1 But whether ſuch an innocent Perſon 
may be compelled to do that which perhaps 
he is bound to do, "may be a queſtion; rich 
Men are bound by the precepr of Mercy to 

ive Alms to the Poor, yet cannot be com- 3 
pelled to give: It is ne thing when the parts ad 
"are Is among themſelves, another. d 24 wil 


"when Superiors ate c mpared' to their Sub. 
jets; for an Equal, cannot compel his Equal, 

but unto that W po is due by y, right > Jo. 

taken; yet may Cn On cot mpel k 
rior to things which ; in 

Famine to brin out pf ieh the) 5 

ſtored up, to yield him to Death that fra 44 ow ” 
his Colours, or turns Coward, to mulct tho e poem Athol 
that wear exceſſive Apparel + +, and the like. Plutarch Pho- 
Phocion, pointing to his dear Friend Nitoeles, cion : Fides 

ſaid, Things were come to that extremity, bat 2. wi/a 4 1 
if Alexander ſhould demand bim, he fhoild Liv. J, — n 
think he wwere to be delivered up. It hath ſeemed Statius judice- 
that ſuch an innocent Perſon might be de: mus oe pauces 
ſerted and compelled to do that which Chari- _ _ 

h Y Waaler ; but the late ROY AL MARTYR 2 

| ſeemed multitudem. 


o 
— — . — ¾ 0 


ans _.. Op PROTECTION, &c. Bock J. 


The Son af, ſremed of another Opinion, when he came 

Pompey was10 to die, in the Caſe of the Britiſh Protomartyr 
y a Son 

of ſo great 2 Strafford, - 

Father, that he es with Anthoy 2 Anguftus about the En. 


greg F the World; this Pompey . Anthony and Auguſtus in his 


„ the Captain which commanded it, andod leave of- him 
to 900 n Anchor and to away his Gueſts, and to make his Ri- 
vals Priſoners : He anſwered that he oaght to have done it with- 
out. telling him of it, and ſhould have made him great without hay. 
ing made forſworn t Certainly an honeſt Perſon will hever be of 
the Mind of this Captain ;-therefore in fuch extremities, Coumſellors, 
either for high advantages, or in the great neceſſities of their Prince, 
ſhould ſerve their Maſters with their Eſtates and Goods, but not with 
their Honour and Conſcience. | 


X. But this delivering up rs in no re- 
ſpe& extend to Sovereign Princes, who are 
by Divine Permiſſion unfortunately driven 
out of their own Country; and therefore 
memorable is the great Treaty, commonly 
called by the Flemings, Intercurſus Magnus, 
where there was an expreſs Article againſt 

14 — the reception of the Rebels either of 1 

the Seventh; 9 2 or of the Arch-Duke of Burgund 

fal. 162, r rporting, that if an fuck: +7 
required by the Prince, whoſe 
el he was, of the Prince Confederate, 
that forthwith the Prince 1 ſhould 
Proclamation command him to avoid the 
2 which, if he did not within fifteen 
days, the Rebel was to ſtand proſcribed, and 
put out of Protection. But a Prince, or one 
PD, Fs hath a Sovereign Power, and had been 
. contending for his Right, but Succeſs not 
| rake: hopes, occaßoned his flight, 
\ hath always 1 excepted; to deliver up 
ſuch, i rnd wh a rs Coe and the Majeſty 
of, Power; 22 and therefore it is very remark- 
able, what attempts were made for E. 4. H. 
7. nay, in the very Treaty of Intercurſus 
Magnus, it is memorable, that at that _ 
| Perkin 


ch. XI. Or PROTECTION, &c. 
Perkin Warbeck was contending with H. 5. 
for the Crown of England, by the name of 
Richard Duke of York, younger Son and 
ſurviving Heir Male of Edward the Fourth. 
My Lord Bacon does take a particular notice, 
that Perkin Warbeck in that very Treaty Was 
not named nor contained, becauſe he was no 
Rebel, but one that contended for the Title. 
Afterwards, when Perkin was fled into Sc. 
land, and there received by the Scottiſ King. 
Hmm the Seventh ſent to _— Perkin deſi- 
vered up, and it was one of the principal 
— Ao of the King to TIT 
Peace upon that condition, giving for an 
Argument, that Perkin was a Reproach to 
all Kings, and a Perſon not protected by the 4 
Laws of Nations; but the Scolch King 8 
| n denied ſo to do, ſaying, That 
be (for his part) was no competent Fudge of 
Perkin's Title, but that be bad received bim 
as 4 Suppliant, protedted him as a Perſon fled 
fer refuge, eſpouſed him 'with bis Kinſwoman, | 
n aided bim with Arms, upon the belief be Lord Bacon's . 
was 8 Prince, and therefore he could not now Len the ſe- 
mb bis Honour ſo unrip, and (in a ſort) pub 5. 
a he upon all that he had ſaid and done befors, 
as to deliver him up to his Enemies. This 
was ſo peremptorily inſiſted on by the Scotch 
King, that Henry the Seventh was at length 
contented to wave the Demand, and conclude 
2 Peace without that Article; notwithſtand- 
ing the King of Scotland had often in private 
declared, that he ſuſpected Perkin for a 
Counterfeit. 
XI. Perſons that have wronged or de- 
frauded Kings of their Revenue, eſpecially 
in England, upon Letters of Requeſt — 
| thole 
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thoſe Princes whither they have fled, have 

been delivered n 10 0% 5 

Some Florentine Merchants of the Society 

of the Friſcobaldi, being made Collectors 

and Receivers of the King's Cuſtoms and 

Rents. in England, Wales, Ireland, and Gaſ- 

.coigne, running away with thoſe Monies, to- 

| gether, with all their Eſtates and Goods, for 

Rott. Rems Rome, the King ſent his Letters of Requeſt 

An. 4. E. 2. to the Pape, deſiring that they might be ar- 

M. 17. Pere. reſted, and their Perſons and Goods, ſeized, 

and ſent over to ſatisfy him for the damages 

he and his Subjects had ſuſtained by them, 

promiſing not to proceed againſt them to the 

loſs of their Limbs or Lives. Upon which 

Letters, the Pope ſeized on their Goods, 

Torr. Remæ 4- and not long after the King writ for the 

Deb . 16. ſeizing of their Perſons, for anſwering of 
i other Frauds and Injuries. 1 

The like was done for one Anthony Fazons, 

who had received 5ool. of the King's Monies, 

and running away with it to Lorraine, the 

King writ to the ſame Duke, deſiring that 

| ſearch might be made, and his Perſon ſeized 

Clasſ.8. E. 2. upon, and his Goods ſecured in every place 

M. 31. Dore. within his Territories, till he ſhould far'sfy 


” 


pro Rege. the ſaid 500 /. OY 


CHAP. 
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CHAP. xM.- 


Of Contribution paid by Places Neuter 
i to both Armies in War. | 


61 
1 


I. Of force uſed to Neuters whether lawful.” 

II. Of Neuters, their duty conſidered in reference to 
either of the warring Parties. | 
ITE 2 general touching the ſame, and the 
- chief matters that are objected by thoſe that ſcruple 

thereat. N 
IV. The Caſe flated generally in the queſtion pro- 
_ pounded to our Saviour of paying tribute to Cæſar. 
V. In the payment of Contribution to an Enemy, 

' what is neceſſary to be diftinguiſhed in the begin- 
ning of a War. | 
VE of a ſecond diſtinguiſbment drawn out of the 
* firſt, of ſuch payments, when a War is actually 
II. Where a man pays, but miſlikes the cauſe, 
whether excuſable, the War not yet actually formed 
in place. 
vin Where a Country is fully paſſe/t, whether pay- 
ment then is lawful. | 
IX. Of the flate of thoſe that live on Frontiers, 
their condition conſidered in reference to procure 
their Peace by Contribution. 
X. Of interdiftion by him to Places from whom 
faith is owing, Contribution notwithſtanding being 
paid, whether the ſame creates an offence in them. 

. Of the genuine Conſtructian of ſuch interdictions 
according to the true intention of. the ſame, _ 
XII. Of the impunity and puniſhment that ſuch in- 

nocent Offenders may be ſubjected to, in caſe of be- 
ing queſtioned for the contempt by their right Go- 
 Vernors, — | is 


I. II is manifeſt there is no Right of War 
1 over Neuters in War; yet becauſe by 

occaſion of the War many things are uſual- 

ly nw. againſt ſuch (Borderers eſpecially) 
Vor. I. R | 


on 
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on pretence of neceſſity, there can be no 
Excuſe for the act, unleſs it be apparent 
Neceſſity, and that the ſame ought to be 
extreme, for then it may give a Right over 
what belongs to another Man ; for in ſuch 
caſe, if the neceſſity be manifeſt, there may 
be ſuch a proportion exacted as the neceſſity 
requires, that is, if the Cuſtody ſuffices, the 
Uſe of the thing is not to be taken; if the 
Uſe, not the Abuſe, be neceſſary, yet is the 
Price of the thing to be reſtored. Moſes, 
when the higheſt neceflity urged him and 
the People to paſs through the Land of the 
Idumeans, firſt he faith, he wonld'paſs along 
the highway, and not divert into their Corn- 
fields or Vineyards; if he had need but of their 
Water, he would pay a price. for it. The 
worthy Captains, both Greek and Roman, 
have done the like: In Xenophox the Greek: 
with. Clearchus, promiſe the Perfans to march 
away without any damage to the. Country, 
and if they might have neceſſaries for Money, 
they would take nothing by force. This 
«bode 4 57 is» BEE: commended A 5 ee 
burpoſe his by Procopius his Companion Wuneſs 0 
r 
Speech to his a | | 1 
Soldiers near Sicily when he marched into Africt, and the Narra- 
tion of his March through Africk. Vandal. WES 
II. And as the Law: doth preferve the 
Eftates. and Territories of ſuch Neuters, or 
thoſe that abſtain from War, ſo on the other 
hand, füch ought to do nothing for either 
Party, but eſpecially for him who maintains 
a bad Cauſe, or whereby the Motions of 
him who wageth a juſt War may be:retarded ; 
and in a doubtful - Caſe they -ought to ſhew 
themſelves equal (as We have mentioned 
| | elſewhere) 
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elſawhere).ta.both/in permitti ge, in Exempl m 

affording Proviſion for the LY avies, 22% vide 

and in not relleving the Beſicged. 1t is the f, g. 

duty of the Athentans, if they would not fide — J. 

with any Party, either to prohibit the Corin- 1. 

zhians {ram::rai/ing Soldiers out of Attica, or 

permit tbem to do the like. So the Emperor 

and Confederate Princes of the Empire, 

with the Cantons of Switzerland in the late 

German War, and fo of the King of Eng- 

land, who was { careful to: preſerve the 

Neutrality, that he iſſued forth his Procla- 

mations to;: prohibit all Perſons, of what 

Condition ſcever, to become Soldiers in the 

Service of any of the warring Princes. It 

wes Objected by the Romans againſt Philip 

King of the Macedonians, That the League 

Was. violated by him two ways, Soth becauſe 

he did injuries to the Fellows of the Roman 
Peaple, and becauſe. he aſſiſted the Enemy with _ . 

tr and: Money, The fame things are urge 

by Tilus Quintus in his Conference with 
Nabis, Let thou ſayeſt, I haue not tholattd 

v, nr your Friendſbip and Society, hoi 
often Mall. I prove the contrary? In ſhort, 
wherein is Friendſhip violated? By theſe two 
things eſpecially: I thou huſt ny Fr iends for Procop. Goth. 

Enemies : if thou art à Friend to nn Enemies > 1. 
te is: reckoned an Enemy, who; ſuppliei in i hem 
with what is uſeful for the Naar. 

III. But now there are many? things that 

are uſeful for the War worthy of fome 'con- 

ſideration, the which are not ſo accounted at 
this day by the Laws of Nations; under- 

ſtand me, That I call the Lauis of Nations, 

which is at this day univerſally practiſed, as 

namely, the ſupplying either or both of the 

warring Parties: with Monies, or that which 
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244 Or Courxmuriens in WAR. Book l. 
Is called Contribution. Now if the Minds 
of the Subjects cannot be ſatisfied by the 
declaration of the Cauſe, it will certainly be 
Sil. in Verb. the Office of a good Prince or General, rather 
bellum p. 1. to impoſe upon them Contribution than 
2. Z. cir7e@ Military Service, eſpecially when that Prince 
* or General hath an Army ſufficient to pro- 
ſecute his Deſigns, the which a juſt Com- 
mander may uſe as God doth the ready Ser- 

vice of the Devil. wr 
The moſt excellent Grotius having moſt 
incomparably treated on, and cleared all the 
important Objections againſt a juſt War, to- 
8 with the Incidents of the fame ; yet 
this main one of Contribution, or paying to 
both Armies, whether -lawful, he hath not 
touched in any other words but theſe, Quod 
ſub tributo utrique parti præſtando factum diu 
un Belgrico, Germanico bello nuper vidimus, 
+ Grot. de Jure: ſtque id conſentaneum mori veteri Indorum + : 
Bell. ac Pacis, and ſo cites a ſaying in Diodorus Siculus *, of 
45. 3. cap. 12. the Peace that thoſe People maintained in 
* [;;. 2. their Poſſeſſions by reaſon. of ſuch Contribu · 
tions. But to many Perſons this Inſtance, 
without further ferutiny, proves! inſufficient ; 
for there ate many, who not finding this 
Liberty in their Conſciences, unneceſſarily 
chuſe rather to give up their Bodies to re- 
ſtraint, and to abandon their whole means of 
Subſiſtence in this World, both for them- 
ſelves and their Children, (which ought not 
fondhy to be dene, unleſ we would! be worſe 
than Tafidels, as St. Paul ſaith) they ground 
their Reſolution on this Reaſon, that they 
know not whether the Monies they give may 
not furniſh to the Deſtruction of many In- 
nocents, and perhaps the juſt Magiſtrate 
yea, and the total ſubverſion and 2 of 
| : their 
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their Country, Liberty, and Religion: And 
therefore, though Men give and beſtow their 
own where they pleaſe, yet in fuch Caſes 
they may not; therefore it may not be im- 
pertinent to examine whether theſe be neceſ- 
Toy Scruples in themſelves, and ſuch as ad- 
mit of no exception of Liberty, or whether 
thoſe Scruples be reaſonable, or indeed 
meer ſcandal. - 39D 3 1 
IV. The Scribes and Pbariſees ſought two 
ways to entrap Our Saviour; one was, if he 
had blaſphemouſly taught a new Religion, 
and a new God, (viz. himſelf) they hoped 
the People would be provoked to ſtone him 


245 


for this, according to the Hebrew Eat: Deut. xiji. 


The other was, to bring him within the com- 


= of Treaſon, as if he could not lead great 


ultitudes after him without traiterous. De-. 
figns ; but this Gin failed too, becauſe the 
Multitudes which followed him were always 
ready to defend him. However, when he 
was at Feruſalem, where the Roman Troops 


and Prætor were, they thought they had him 


ſure, by propounding this Subject to him: 
I it lawful to pay Tribute to Cæſar? Which 


was as much as to ſay, We who are deſcended: 


from Abraham, and are the peculias People, 
to whom God hath given the large Privileges. 
of the Earth at home, to bathe ourſelves in. 
Rivers of Milk and Honey, to. have full 
Barns and many Children; yea, that GOD 
himſelf would be adored in no other place 
of the World but at this our Feruſalem, and 
that abroad we ſhould triumph over the 
Barbarous and uncircumciſed World by virtue 
of that Militia, which he never ordered for 
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nances of the 'Uncircumciſed Romans? Or 


what Right can he have to exerciſe ſupreme 


Juriſdiction over us, the privileged Seed of 


Abraham, b levying of Taxes on our 
Eſtates and Lands, which GOD himſelf 
laid out for us, by which means the Emperor 
and Senate hold this very Temple in ſlavery, 
and inſult over our very Conſciences and Re- 
ligion, by defiling our very Sactifices with 
the mixture of un Blood; which as 
they are the price of our Blood, and a Tri- 


bute far above Cæſar's, (payable in no other 


Place but this Temple, which G OD him- 
ſelf. built) ſo our Blood ought not to ſeetn 
too dear to be facrificed for the Liberty of 


| theſe: And though the Roman State could 


retend, yet what can this Cz/ar pretend. 
very man's Conſcience knows that it was 
but the other day he uſurpt over the Senate, 


in which reſides the true Juriſdiction of Rome; 


and if that were otherwiſe, yet how can he 
pretend to a Title unleſs Poiſon be a Pedi- 
ree, or violent Uſurpation a juſt Election, 
y which he, who is but the greateſt Thief in 
the World, would now paſs for the moſt Sove- 


reign and Legitimate Prince? How then are 


we in Conſcience obliged to pay Tribute to 
this Cæſan? Though hoſe Lawyers thought 
in there Conſciences that they were not to 
pay it, and that Our Saviour likewiſe, as a 


Few, thought ſo too; yet they ſuppoſed he 


durſt not ſay ſo much in the crowd; nor yet 
deny it by ſhifting it off with Silence, leſt 


the Roman, Officers ſhould apprehend him: 


But when Our Saviour ſhewed them Cæſar's 


Face upon the Coin, and bade them Render 


to Ceſar that which was Ceſar's, and to G OD: 
War whith was GOD's; His Anſwer ran 
IRA | | 0 quite 


1 
4 x 
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quite otherwiſe, not as ſome would have it, 
that by a Subtilty he anſwered not to the 
Point propoſed, for then the ſenſe of the 
whole Text would found very ill in ſuch 
Terms, uiz. If there by any thing due to 
Czſer, pay him it; and if any thing is due 
from you to GOD, then pay it likewiſe: 
This had been a weakening of GO D's 
Right for Cæſur's, and to have left a deſpe- 
rate doubting in a neceſſity : Tis beyond all 
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cavil, that Our Saviour s Opinion was poſitive Matt. xxit. 


for paying of Tribute to that Cæſar, becauſe 20. 


d& facto he did pay it; and the plain Reaſon 
of it appears evidently in this his Anſwer: 
Caſar's Face was upon the Coin, that is to 
lay, Cæſar by Conqueſt was in Poſſeſſion of 
that Coin, by poſſeſſing the place where he 


obliged them to take it; coining of Money 3 r. 16, 


being one Prerogative of Sovereign Power. 17+ 


V. But to come more cloſe to the Que 
tion, whether Contribution may lawfully be 


id: Firſt, we are to make a Difference be- 


twixt perferre & inferre bellum; the one is 
active, and properly at the beginning of a 


War, and in AN where yet no War is, and 
E 


where its Cauſe only, and not its Effects, can 
be conſidered ; in this caſe every thing ought 
to be yery clear for Warrant of a Man's Con- 
ſcience, Pecaue of the Calamities which he 
helps to introduce, and is in ſome manner 
the Author of; the other is paſſive, and 
there where War, or the Power of War is 
actually formed, which is the Caſe of this 
Z 1 

VI. Secondly, we are to diſtinguiſh be- 
twixt that which cannot be had, nor the 


_ 


Value of it, unleſs we actually give it, 2 


uk 
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that which may be taken by the Law of 
War whether we contribute or no. | 
VII. Moſt certain it is, though a War be 
not yet actually formed in a place, yet a 
ſcrupling Conſcience, which likes not the 
Cauſe, may be excuſed in contributing to it 
in this one Caſe, viz. If ſome number of 
Men, able to take what they aſk, demand 
(with an armed power) the payment of a 
certain ſum to be employed in War, then in 
ſuch a caſe, the Man, whom we ſuppoſe, 
may pay it as a Ranſom for his Life, or 
give it as a Man doth his Purſe, when he is 
4 H. 4.2, ſurpriſed in the Highway, becauſe to this 
Man it is as much as if the whole Country 
Procopius in Were poſſeſſed with an armed Power. So 
the third of ſeveral Dutchies and Seigniories dependent on 
orb. of Toti- the Empire, did in the War between them 
OP 11 and the Crown of France, pay Contribution. 


ſaith, Agricolis interim per omnem Italiam nibil mali intulit; fed juſſit 
tos ita, ut ſoliti erant, terram perpetuo ſecuros colere, modo ut ipfi Tribu- 
ta perferrent ; This, ſaith Caſſiodore, is the greateſt Praiſe, 12, 15. 


But if the Perſon or Country be not for 
the time in full Poſſeſſion of him whoſe 
Cauſe he ſcruples at, and that he or they 
have not a probable fear of extreme danger, 
nor as probable aſſurance, that without his 
help the thing demanded nor its value can 
be taken from him or them, then there is lit- 
tle Excuſe remains for the A&, becauſe the 
very Act (which his Conſcience diſlikes) 
8 more of Action than of Paſ- 

ion. 1 7 
VIII. But where a Man or City is fully 
poſſeſſed by an invading Power (be the ſame 
Juſt or unjuſt) from whom he or they cannot 
fly, nor remove their Subſtance, moſt certain 
the payment of Contribution is no gift, any 
| | more 
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more than he (as above) who with his own 
Hands being ſet upon by Pirates or Robbers, 
puts his Purſe into their Hands ; for the 
Laws calls not that a Gift, nor excuſes the 
Party from taking it: And altho' the Parties 
may | employ the fame to the Deſtruction 
perhaps of Innocents, and the like ; yet that 
is an Action out of their Power that give, 
as far as Winds and Tempeſts are, to which 44. F. 3- 
two as we contribute nothing, ſo we cannot 2 3.7 
be ſcrupulous in our Conſciences concerning fol. p 4 1 
their bad Effects; nor is the ſame repugnant 
to the Canon Law, (which teaches us huma- 
nity, and the imitation of all their Virtues) C. 2. deTreug. 
and therefore Perſons, whoſe Lives are inno- & Pace. Nic. 
cent and harmleſs, ought not to be ſubjected Pama. 
to Danger or Plunder, which hardly can be 
avoided without Contribution or Tribute. 
IX. Again, thoſe that live on Frontiers, The quiet of 
- whoſe condition is more tickliſh and deplora- the World 
ble, becauſe they are not fully poſſeſt, nor _— _ 
taken into the Line of either Party, theſe live Arms, no 
as it were in the Suburbs of a Kingdom, and Arms with- 
enjoy not the Security or Privileges of others, gut Soldiers 
et ſuch Perſons may lawfully contribute to 3 ew! 


th; for though they be but partly poſſeſt tribution. 
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by one, and partly by the other, in reſpect of Tacit. Hip. FR 


their ſudden abandoning them, yet both Par- 
ties have the Power of deſtroying them wholly, 
wherefore thoſe former Reaſons which juſtify 
thoſe fully poſſeſt, do alſo acquit the Pay- 
ments of theſe; for their condition. here is 
more calamitous, ſeeing they are really. but 
Tenants at Will, expoſed to a perpetual 
Alarm, and that both Parties wound one the 
other only through their ſides, as thoſe this 
day that are fituate between France and Ger- 
many; for being perhaps Neuters in the "w 
+ aids | | ey 
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Exemplum no- they are in that caſe by the Law of Arms to 
bile vide apud ſhew themſelves equal to both, in permitting 
- 2 * ib. of Paſſage, in affording Proviſions for the 
4 5. Armies, and in not relieving the Beſieged. 

X. Nor can the Interdiction of him to whom 
ſuch owe Faith and Obedience, any ways 
create the ſame an Offence, ſince the declared 
Wills of our Governors cannot make all thoſe 

df our AQs Sins, when we obey or ſubmit to 
ttsat Power, which againſt our Wills (as much 

a. 4 £2 BB 1 7775 theirs, and it may be with more of 
dur Miſery) hath diveſted them of the Power 

of their Rights, and deprived us of the Power 

Ga ab Jure of their Government; and by the Laws of 

Zell ac Bac, War, they who have overcome, fhould go- 

J.3. c. 8. C 11. vern thoſe whom they have overcome; and 

c. 12. 5.4. therefore whatſoever is exacted by the Con- 

querors, may juſtly be paid by the Con- 
c_—_........ 1 A 

And fince Princes by their Commands can- 

not change the nature of human. Condition, 

Which is ſubject naturally to thoſe fore-men- 

tioned Changes, it would ſeem exceeding 

hard to oblige us to almoſt moral Impoſſibi- 

Jure hoe eve- lities 3 and though thoſe Political Commands 

wt wt quod were as Laws, yet doubtleſs they ought not 

qu e, to be obliging, but according to the Legiſla- 

F fare Reece tive Rule, which is, cum ſenſu humanæ imbecil- 

exiſtimetur. litatis, this is that which is called the preſumed 

* Leg. ut vim. Will * of a Governor, or the Mind of a Law; 

D. de. je. & for in extreme Neceſſity it is to be preſumed, 

272 that both their Wills proceeding from the Ri- 


Fete what they have declared, rather than 


y holding to that which is their ſuppoſed 
Right, introduce certain Miſeries and Con- 
fulion, without receiving any Benefit thereby 
to themſelves. Nor could they of Utrecht, 
and others of the conquered Cities in Holland, 
N abandone 
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abandoned afterwards by the French, and en- 
— ſerved from Deſtruction, be con- 
by their Confederates, for the Sums 
by —.— promiſed to the Enemy for the 
Preſervation of the ſame. * 3 
Neither are ſuch Commands or Intobdiddionts And that is. 
| withiie their ſenſe and profit, though they be apparently 
not poſitively obeyed ; for thereby Governors pn by c 
ſhew to all the: World, that they renounce no Leagues 3 1 
part of their Right, no, though it be there ſuch being 
where they cannot exerciſe any part of their — the 


juſt Power. nn 
the ſame King or his Succeſſor be driven out of his Kingdom, for the 


Right of the Kingdom remains, although he hath loſt the Poſſeſſion. 
Grotius, lib. 2. cap. 17. F. 19. 


XI. Now the true Intention of ſuch Com- 
mands or Interdictions is, that the Enemy 
ſnould not by any means be aſſiſted or 
ſtrengthened ; but if ſuch Prohibitions ſhould 
be obeyed, nay, at ſuch a time, when they 
and all their ſubſtance are abſolutely poſſeſt 
by the Enemy, moſt certain ſuch Commands : 
daſh - againſt themſelves, and the one coun- 
termands the other; for if they refuſe to fub- 
mit in ſuch a Caſe, then they do that which 
advantages their Enemies, becauſe at that 
time they will take all, whereas in Caſe of 
Submiſſion they aſk but a part. 

XII. In all Wars there are always ſome, 
by whoſe Diſaffections Enemies gain more 
than by their Compliance, juſt as Phyſicians 
do by Diſtempers. 

And although by variety of Succeſſes, the 
juſt Governor ſhould after recover that Place, 
which ſo ſubmitted to the Power of their Ene- 

mies, and for that reaſon ſhould puniſh thoſe 
ds liable to extreme Neceſſity ; yet it 

follows 
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follows not upon that, that they who ſo con- 

formed, ſinned, or did that which was abſo- 

lutely unlawful; for we well know, that rea- 

ſon of State often calls for Sacrifices where 

In Republica there is no fault to expiate: Oftraciſm and 
ian Fealouß may make away thoſe who are known 
terer. do deſerve moſt; but in ſtrict Right (which is 
the Term of this Queſtion) the juſt Gover- 
nor ought to look upon them as more Unfor- 


munate than Faulty. 


, 410 OI AP; NE 

ot the Naval Military Part, 
I. The Advantage that Princes have by a good Com- 
II. The Love that naturally proceeds from the Mari- 
ners to thoſe that are valiant and generous. - x 
III. Princes in Prudence ought not to liſten too much to 

the Complaints againſt Commanders. | 
IV. "Of the Faults generally conſidered in Soldiers and 


of 
, 
5 


V. Of the Puniſhments that generally wait on ſuch 
Offenders. a 


VI. = Drunkenneſs, Swearing, and other ſuch ſort 
of Impieties, not to be ſuffered in Fleets. | 
VII. Spies, tis lawful to uſe them by the Laws of 
Nations, but being deprehended, are to ſuffer Death ; 

and how they are to be dealt withal by the Laws of 
e N 
VIII. I is not lawful for a Friend or Neuter to relieve 
ax Enemy, and Perſons ſo offending, how puniſhed.” 
IX. Ships taken as Prize, the Ship, Papers, and 
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other matters concerning the ſame, are to be fs nor 1 
X. Of things taken and acquired in War; how the 9 
Right of them becomes veſted in the Captors, and * 
Bow that is to be undenſtood by the Law of Armt. | 


XI. To fteal the Cables or other Furniture of the 
King's Ships, how puniſhable at this day. 
XII. Ships ſurrendered or voluntarily yielded, how to wil 
be dealt with, and to thoſe that ſhall reſiſt, if entered | 24 
| by force, whether quarter may be refuſed. | BO 
XIII. Ships of War generally ought not to be yielded ; 
but if entered or diſabled, whether they may not ac- 
cept of Quarter, ſtanding with the Oath, called Sa- 
cramentum Militare. a Ru 
XIV. Of obeying Orders, the ſame ought punctually 
to be followed; and if broken, though the Act ſuc- 
ceeds well, whether the ſame ſubjects not the Actor 
to Puniſhment. . | 8 ALAS 
XV. Of the Obligation incumbent on Commanders and 
Soldiers, to behave themſelves valiantly, and the 
. rigbt of ſlaying an Enemy, where lauful. 
s { 3X; 1101 5 XVI. Ships 
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0 95413 
XVI. Ships how obliged by the Law of Arms to the 
4 tance 2 ine another; and of the Duty of thoſe 
at have Fleets under their Convoy. 
XVII. i Enemy beaten ought to be purſued; and how 


it is h flying with their li 
ache 25 er he 8 how the. neck 
-\ ing. ought ta bageuernad. 
XVI. agen, xempted.; fromthe Kurd by the Laws 
Nature, ations, Gal and Canes, andy. the 
. e. ai r . 
: V 4 1ſhed 
at this Day * the Practice kd Armies, 2 55 the 


xX. Whither i be 
x ther it be lawful to decay the Subjodts, Sol- 
© giers, or Mariners of an Enemy te farſabe his Prince 
or General, aud 10 — bis Aden, Ships or 
N and zuhertr by\ Lew) they. mey be. received; 
and Hhetu ſuch Deſerters may. he puuiſed 2 the Laws 
Nations and of Ex 


x I. Of "> es Meſſage-carriers ang. Devexers EF 


— — how to be bondled by the Law of Arms.. 

XXII. © thoſe that e Airike their ſupe- 
rior Officers, how:-puni, 

XKH. Of mutinying, and theſe that ſhall. at in the 
ſume, — puniſhed, Hough " baue 4 vi n 
Complaint. 

XXIV. Of. the Care. i on Commanders and 

- Maſters of the Grrat Shipe, in reference to their 
Safety, and the Nee * 1010f u burning and 
deftroying them. _ 

XXV. Of the general Offences at Sea, how duni bed. 

XXVI. Court Martials hotu erected, and what Ope- 
ration their Fudgments have, and upon ohm. 

XX VII. Judges and Aduocates Power in reference to 
giving en Oath, and the Admiral's Pawyrohaw. li- 
mited in the puniſhing of Offences, | 


| Xx III. Of maimed Soldiers aud Mariners, and the 


I that the . E 2 85075 Gt _ 
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: 4 N excellent 8 is an e Ce 
an Fortune of a Prince, and the In- 
ſtrument 


Chap. XIII. Of the Navar Military part. 
ſtrument that occaſions the Happineſs of a 
Kingdom; and therefore when God makes 
choice of a Perſon to repair the Diſorders of 
the World, or the Good of a particular State, 
then is his Care ſnewed in the furniſhing him 
with neceſſary Principles to undertake great 
Matters; the Thoughts are put in his Soul 
by that eternal Commander to execute, he 
troubles and confounds his Enemies, and 
leads him as by the Hand to Victories and 
Triumphs: And one of the greateſt Expedi- 
ents whereof he ferves himſelf for this Pur- 
ſe; is to raiſe unto him excellent Men, both 


in Courage and Conduct, to whom he com- 


municates his Care, and who help him to bear 
the Weight of Affairs. Alexander had never 
conquered Ala, or made the Indies to tremble, 
but for Eobeſtion, Parmenio, and Clitus; 


| Cofar gained many a Battle by bis Licute- 
nants; and the faireſt Empire of the World, 


which Ambition and the Evil of the Times 
had divided into three Parts, was reduced 
under the Dominion of Huguſtus by the Va- 

lour of Agrippa; Fuſtinian triumphed over 
Perfia, 


and deſtroyed the Vandals in Africa, 


and the Goths in Italy, by:the Aid of Beliſarius 
and Narfes: And it is moſt certain, that No- 
tle Commanders are the Glory of their Princes, 
and Happineſs of the People; on the other 
hand, Baſe, Cowardly and Treacherous Ge- 
nerals are the Shame of the one, and the Deſ- 
Z 690 5 443k he 29 2 ns, 

II. Hence it is, that Soldiers and Mariners 
draw their Lines of Love even to the Mouths 
of Cannons with a good General, but Muti- 


ny and Hate to the main Yard end againft 
one chat is Bad; for to obey them who are 


not their Sovereigns when they do them, 
| hurt, 


25 b 
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| hurt, when they inſult-and are cruel in cold 
Blood, and Baſe, Cowardly or Treacherous in 
Battle, is a fad Neceſſity for them, and a hard 
Eſſay of Patience; yet muſt they be obeyed, 
and the Soldiers and Mariners muſt not rebel 
or repine, but ſubmit till their Sovereign re- 
dreſſes their Misfortunes. 

III. Again, Princes ought not to liſten too 
much to the mutinous Demands of the Crew, 
or any others, whoſe. Ambition watches their 
Ruin, whereby to conceive Anger againſt 
their Commanders; for it is eaſter to purge out 
the Choler and Diſcontent that is got under 
the Hatches, than to provide Commanders of 
Condufz, Courage, and Faithfulneſs to govern 
their Expeditions. . Beliſarius, that moſt ex- 
cellent Commander, who had no other Crime 
than his Reputation, and was not culpable, but 

: that he was: Powerful, having conquered Per- 
ProcepiusHiſt-fia, ſubdued Africa, humbled the Goths in 
Vandal. in Vi- Italy, led Kings in Triumph, and made ap- 
t Belfſarii. pear to Conſtantinople ſomewhat of Old Rome; 
an Idea of the antient Splendor of that proud 
Republick; after all his eminent Services, this 
Vide Sir Wal- great Perſon is abandoned to Envy: A Sul- 
ter —_ picion, ill-grounded, deſtroys the Value of 
—_— I. ſo many Services; and a ſimple Fealouſy of 
7 1736. State wipes them out of the Memory of his 
rince; but he reſts not there, for the De- 
meanour had been too gentle, if Cruelty had 
not been added to Ingratitude; they deprive 
The Ingrati- him of all his Honours; they rob him of all 
e Fortune; they take from him the Uſe of 
cen mewn the Day and Light, they put out his] Eyes, 
hong wth and 4 him 5 the Company. of Rogues, 
and Noble and the miſerable Beliſarius demands a Charity, 
Generals and even that Beliſarius, the chiefeſt General 2 his 
| | , e ge, 


Enap. XIII. Of the Navar Mitttany part. 257 
Age, and the greateſt Ornament of the Empire, Commanders 
who after ſo many Victories and Conqueſts, there particus 
accompanied with ſo high and clear a Virtue, — 
and in the midſt. of Chriſtendom, was reduced 
to ſo abject and low a Miſery. 

Nor was this cruel and haſty reckoning of 
Juſtinian let flip without a cruel Payment; 
for Nar/ſet, who was as well a Succeſſor in 
Merit as in Authority to Beliſarius, having 
notice of a Diſdain, conceived likewiſe ak 
him upon a ſingle Complaint, reſolved not to 
expoſe himſelf as a Sacrifice to their Malice; 
and therefore thinking it better: to ſhake off 
the Yoke, than ſtay to be oppreſſed, ſoon 
ſpoiled the Affairs of Juſtinian, for the Goths 
revolted, and Fortune would not forbear to 
be of the Party which Nar/es followed, nor 
to find the Barbarian where ſo brave a Cap- 
tain was engaged. Therefore-not one or many 
Faults are to be liſtened to againſt Com- 

manders, but patiently heard and redreſſed, 
not to diſgrace or loſe them; for ſuch having 
committed a Fault, yet being admoniſhed by 

, may. endeavour by future Services to 
make recompence by ſome noble Exploit; 

but diſgraced, become Inſtruments often of 
Danger and Ruin to their Superior s 

| IV. Soldiers and Mariners Faults are ei- 
ther proper to themſelves, or common with 
gthers. 1 08. 4 14 I N 
“Thoſe are common with others which other 
Men fall into, and are corrected with like or- 
dinary Proceedings as other Crimes of like 
Nature, as Manſlaughter, Theft, Adultery, 
r 
2 Thoſe are proper which do purely apper- 
tain to the Naval Military part, and are pu- 
niſned by ſome unuſual or extraordinary Pu- 
4 Vor. I. 1 niſhment: 
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268 Of the NAV MiLItaky Part. Book I. 
. Deremilit. niſiment: As are theſe; Not to appear at 
De e the over-muſters or calling over the Ship ; to 
3 11. ſerve under him he ought not to ſerve; — 
C. de erogatio- vage or wander long from on Ship- board, al- 
mis yh though he returned of his on accord; to 
armee & Mike C. forfake his Fleet, Squadron, Ship, Captain, 
| wm 4 5 Commander, or Officer; to leave his ſtand- 
ing to fly over to the Enemy; to betray the 
Fleet, Squadron, or Ship; to be diſobedient 
to, his ſuperior Officers; to loſe or ſell his 
Arms, or to ſteal another Man's; to be nep- 
ligent in bis Officer's Command, '6r in his 
Watch; to make a Mutiny; co fly firſt out 
of the Battle, and the like, "which are ve 

frequently ſet forth in the Tittes of the Bc 
and Code of Military Affairs, and other ke 

Titles which accompany them. 

Arrian, who wrote the Life of Altxandty 
the Great,” obſerves, : wo" thing is counted an 
Offence in 4 Solaier, which is done contravy 15 
ee _ as 00 'be eee 

rn, a 

V. The — wherewidh Soldiers and 
Mariners are corrected, are "thoſe 
Puniſmmenta, or a pecuniary Mulk or 1 
tion of ſome — be done, or a N — 


and removing out of their Places, and ſend» 


iing Shrew away with Shame. 
| Puniſhment is onderftocd for 
the moſt part Death, or at leaſt beating with 
Cat with: Nine Tuili, as they commonly term 
it Ducking, Wooden-Horſ, Gauntlet, and — 
be pardoned, either for 
— — Mariner or Soldier, 
or the Mutiny of the Crew or Company, be- 
ing thereto drawn by Wine, Wantonneſs, or 
for the Commiſerarion or Pity of the Wife 
«rid Children of the: Party IC 
l N Ic 
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which is left to the Diſcretion of the Lord | 
 Agmiral, and others che Supreme Commanders 


or Captains, 

VI. It is necedary that. in Armies PAY" 
fleets, all manner of Impiety ſhould be pro- 

bited, . e that of Swearing and 
Curling ; for ſuch Sins are ſo fooliſh, that 
they unawares trip Men into Damnation, 
rendering Men worſe than Beaſts, by how 
much the more they court that Vanity of Sin, 
without any of the appendent Allurements, 
which other vitious Actions are accompanied 
with, the ſame in the end teaching Men to 
difavow GOD 3 in their diſcourſe and actions, 
hy their intemperate and inconſiderate in- 
yoking him in their Oaths. Againſt ſuch, as 
alſo againſt thoſe that ſhall give themſelves up to 

wing, Execrations, Drunzenneſs, Uncleanneſs, 
or other ſcandalous actions in Derogation of God's | 
Honour, and corruption of Good Manners 
Fines and Impriſonment, or ſuch other Puniſh- 
ment may be inflicted on them by @ Court Mar- h Y 


Au. By the Laws of Nations, Spies may Lib. 2. c. 3. 
lb ent to ſurvey the Enemy's Force, Fleet, J. 4% ad Leg. 
Station, or Squadron, and make diſcoyery of 2 Ls _ 
or eg may give advantage to the Perſons N 

25 * So Moſes and Foſpua did into the 

d. On the other hand being depre- 
ende they are to be put to death, as Appian 
= Bur whether it be lawful to lake Spies 
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he Subjects of that Prince with whom the 
ar is begun, hath been ſome doubt: It is 
pot lawful for a Subject to kill his King, nor 

to yield up his Ships of War without publick 
Council, nor to ſpoil his fellow Citizens, to 
theſe things it is not lawful to tempt a Suh- 
jet that remains ſuch; nor may any reply, 
0 S 2 | That 


ao Of the Navat Mitrtany port. Book I. 
That to him who impelleth ſuch a Man to a 
wicked Act, that Act, as namely the betray- 
ing of his Enemy, is lawful ; no body doubts 
he may indeed do it, but not in that manner; 
but yet if a Subject will voluntarily deſert his 
Prince and Country, i. e. ſo enter into a Cor- 
reſpondency with the Enemy of it, without 

' any impulſe but his own covetous or revenge- 

Leg. tranifug · ful Mind, ſurely it cannot be unlawful for 

De de acg. re- the other to receive him. We receive a Fugi- 

rum Den. vs by the Law of War, faith Celſus, that is, 
it is not againſt the Law of War to admit 
ſuch, even a Traitor, who baving deſerted the 

Enemy part, elefteth ours; howeyer, ſuch Per- 
ſions ought not to be rendered, unleſs expreſsly 

As was in ſtipulated “, but ought to be pardoned. By 

the Peace the Laws of England, if any Officer, Mariner, 

with 7 1 Soldier, or other Perſon of the Fleet, ſhall give, 
we Fil . bold, or entertain Intelligence to or "with any 

556. in excerzt. Enemy or Rebel, without Leave from the King's 

egat. 11. 28. Majeſty, or the Lord High- Admiral, or Com- 

38. Menand: myfioners of the Admiralty, Commander in Chief, 

e r or his commanding Officer, ſuch Perſon ſhall be 

Star. 22. Geo. Puniſbed with Death, Now the bare receipt of 

2. cap. 33. à Letter or Meſſage from an Enemy, will not 

Artic. 3. make a Man ſubject to the Penalty of this Ar- 

tiele, and therefore the ſubſequent Article ex- 

| plains the precedent, in which it is provided, 

Artic. 4. that If any Letter or Meſſage from any Enemy or 
Rebel, be conveyed to any Officer, Mariner, Sol- 
aer, or others in the Fleet, and be ſpall not with- 
in Twebve Hours, having Opportunity ſo to do, 
ucquaint his Superior Officer or the Officer com- 
manding in Chief with it, be fhall be puniſhed 
with Death; ſo likewiſe ſhall any ſuperior Offi 
cer, being acquainted therewith, ſhall not in con- 
denient Time reveal the ſame to the Commander 

in Chief of the Squadron: s 
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All Spies, and all Perſons in Nature of Spies; Artic. 5. 
bringing or delivering any ſeducing Letters or 
Meſſages from any Enemy or Rebel, or endea- 
vouring to corrupt any Captain, Officer, Mari. 
ner, or otber in the Fleet, to betray his Truſt; 
Hail be puniſhed with Death, ar ſuch : other 
Puniſhment as the Nature and Degree of the 
Offence ſhall deſerve, and the Court Martial 
Hall impoſe. Now. Spies are put to Death 
_ ſometimes juſtly by thoſe that manifeſtly have 
a juſt cauſe of Warring by others, by that 
licence which the Law of War granteth; nor 
ought any Perſon to be moved with this, 
that ſuch. being taken, are puniſhed with 
Death; for that proceeds not from their hav- 
ing offended againſt the Law/ of Nations, but 
from this, that by the ſame Law every thing | 
is lawful againſt an Enemy; and every one, Ai Leg. Corn. 
as it is for his own Profit, determineth either 4:Sicariis pun. 
more rigorouſly. or gently : But that Spies are Tacit. Hift. 5. 
both lawful and practicable, there is no Queſ. 
tion; for at this day, by the general Inſtruc- ; 
tions of Fleets, there are always out of each 
Squadron ſome Frigates or Ships appointed 
to make diſcovery o the Beete KS porn 
ſight to make Sail, and to ſtand with them, 
in order to take cognizance .of their Force, 
as Well Ships of War as Fire-Ships, and in 
what Poſture: they lay; which being done, 
thoſe detecting Frigates are to fpeak- together, 
and to conclude on the Report they are to give, 
- which: done, they return to their reſpective Squar - 
Arons ; ſuch: Ships in ſuch Service are not 
obliged to fight, - eſpecially if the Enemies 
_ exceed them in number, or unleſs they 
ſhall have amapparent Advantage. 5 
VIII. * it-is not lawful for any, Be gal ige 
be Friend: or Neuter, to relieve an Enemy, 4 udæit Can 
„„ 1 much lis. 
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26 Of the Navau Miitrany part. Book I, 
müch leſs for a Soldier or Mariner in pay, 70 
ſupply bim that con vſpires- the deſtruction of my 

Country. is - @ liberality not 10 be allowed of : 
Procepias He is. to be accounted an Enemy that ſup- 
Goth. 1, the Enemy with 'Neceflaries for the 
ar; and heed by the Laws of War is 

ſo to be eſteemed ; and by the Lays of Eng- 

Arti. 6 land, No Perſon in the Fleet foal relieve an Ene. 
thy or Rebel with Money, Vidtuals, Powder, 

Shot, Arms, Amminition, ar any atber Sup- 

plits n diręôii or indirectly, _ Pain 

Artic. 7. Ex IK. Al the Popers, bebe Potis Bill 
of Lading, Paſs-ports, and atber Writings what: 
foever, that ſhall be taken, ſeized, or found 
wboard, are to be duly preſerved, and the very 
Originals are to be ſeut . entirely, and without 

1 Fraud, to the Court of Almiralty, or ſuch other 

' | Court of Commuſſioners, as ſhall be authorized to 

©.” determiie whether ſuch Prize be lawful Capture, 

there to be viewed, made uſe of, and proceeded 

upon, actarding- to Law, upon Pain that every 
Perſon ſo offending berein, ſhall Joſe bis Share of 

#be Capture, and ſhall ſuffer ſuch further Puniſh- 

ment, as the Nature and Degree of bis Offence 

Hall be found to deſerve, aud the Court Mars 

Hot Jha impoſe. oe 
X. The Right of raking of Spoil was ap 

proved of God, within thoſe natural Bounds 

; Sach have been 2 mentioned, as is fur- 
ther evinced by the Appointment of God in 
His Law, concerning the Acquilition of Em- 
pPire over the conquered, afterTefuſal of Peace, 
Deut. *. * the Jpoil hire ſalt thou take unto thyſelf, 
n thou Pall eat the ſpoil. of thine Enemies, 
which the LORD thy GOD hath. given thee. 
\ Hence it is, that things taken from the Ene- 
9 Hevome FRE * — tea, 
SZ T7 1. by 
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dy the Lay of Nations, and ſuch pion ; 
is called Natural, for not any cauſe, 
naked io 6 is conſidered : And thence a Right Leg. Var. b ul. 
ariſeth; for as the Dominion of things began 4 D. arg. rer. 
from Natural Poſſeſſic ion, and ſome print of Dam. > de 
the fame remains in the things taken in the 
Land, the Sea, and the Air, ** likewiſe of Sue arnis 
Aiden taken in War; all which inſtantly be- * uefita ent 
* theirs that firſt become Captors; n __ 
the Enemy are judged to be taken 1 
No thin ngs ad which are taken away from 
e Subjects of the Enemy. But though this 
es a Right to the Captors, yet that muſk 
Fenner to the Sovereign, or to the State 
that imployed them, and not to themſelves 
hut if they have any ſhare of the Prize, the 
Game proceeds by the condeſcenſion or grant 
of. the Sovereign, which may be enlarged or 
| abridged as occaſion ſerves ; and therefore by 
the Laws of England, the full and entire 4c Artic. 8. 
count of the whole Prize, without Embezzle- 
ment, ſhall be brought in, aud Judgment paſt 
without Fraud; but that is to be un 3 
here the Ship voluntarily yields: But Ships 
whom they ſhall aſſault, and take in fight as 
Prize, the pillage of all manner of Goods and 
exchandizes (otherthan Arms, Ammunition, 
Tackle, Furnitures or Stores of ſuch Ships) as | 
ſhall be found by the Captors, upon or above By the dona- 
be Gun-Deck of the Ship, became theirs, but tion of his 
this is to be underſtood where ſuch Prize may Majefty. 
fully be poſſeſt; for there are times when | 
ſuch are not ta be meddled ich; and there- 
. it is againſt the Rules o War! in Fight, 
me of 1 e Enemies Ships are there Gil. 
Wi z yet thoſe Ships Oy did ſo diſable 
ny if oe they are in a Fondifion to Mn 4 12 
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264 Of the Navar Mirrrauv part. Book 1. 
ſeſs, or burn ſuch diſabled * ; and the rea · 

ſon is, left by fo doing ſome more important ſer- 
vice be loft, hut they are to wait for ſuch Boo- 
ty, till the Flag - Officers ſhall give command 

Ne? The Taike FFF ' 

Vluxzali, King of Agier, in che famous Bat- 

tle of Lepanto, having behaved himſelf very 
valiantly there againſt the Chriſtians, ſo that 

he deſtroyed ſeveral of their Gallies, and 
others, he took amongſt the reſt of the Gal- 

lies of Pietro Bua of Corſa, of the Prior of 

Melina, and Ludovico Tipico of Trabu, and 

Benedeto Soranzo, the which he towed after 

him before the Battle was compleated; but 
that getting proved the loſs both of the ane 
if, Reipull, and of the other; for the Turks, out of 
Feuer. fol, Covetouſneſs of the Plunder, or otherwiſe 
127,128: thronging into them, occaſioned their taking 
flre, in which the V/i#ors, in thoſe Flames 
became Vidims, and after followed the total 

Rout of the Ottoman Power. EY 
XI It is almoſt impoſſible, but that in 

Ships of War, which in theſe days carry ſo 
conſiderable a force of men, there will be 

fome amongſt them that have Heads of kna- 

very, and Fingers of Lime-Twigs, not fear- 

ing to ſteal that from their Prince, which is 
applicable only for the Good of their Coun- 

try; ſuch ſort of Night-wolves when caught, 

= are to be ſeverely puniſhed. Is 
4rric. 9. XII. By the Ninth Article, F any Ship or 
Cre/us per- Veffcl fhall be taken as Prize, none of the Offi- 
funding 47 Mariners, or other Perſons on board her, 
vp Lydiet be foal be ſtripped of their Cloaths, ar in any ſort 
illaged by pillaged, beaten or evil intreated, upon Pain 
is men, tells that the Perſon or Perſons ſo offending, hall be 
him : . 8 liable to ſuch Puniſhment as a Court Martial 
er mens dis. Mall i hint it to infli?. This Law moſt r 
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doth: not extend to thoſe that obſtinately pies, nibilenim 
ſhall maintain a Fight; for moſt certain, by 44 ne jam 
the Law of Arms, if the Ship be boarded 440 1 
ind taken, there remains no reſtriction but % ER” 
that of Charity; and if a Ship ſhall perſiſt Herod. 55. 1. 
in the Engagement, even till the laſt, and *ViftordeFu- 
then yield to Mercy, there hath been ſome —_— 2 
doubt, whether Quarter ought to be given B. & C. 47s 
to fuch (for they may ignorantly maintain ris & aal ig- 
with Courage a bad Caule) but in Captives, n.. 
and thoſe that yield or deſire to yield, there , inec: in- 
js no danger. Now that ſuch may be juſtly but neither 
killed, there muſt be ſome antecedent Crime, do the Gods 
and that ſuch a one as an equal Judge would Pear fefa 
think worthy of Death; and fo we ſee great cane og 
ſeverity ſhewed to the Captives and Noſe they be juſt. 
that have yielded, or their yielding on con- 
dition of Life not accepted, if after they 
were convinced of the Injuſtice of the War, 
they had nevertheleſs perſiſted with Hatred 
or Cruelty ; if they had blotted their Ene- 
mies Name with unſufferable diſgraces; it 
they had violated their Faith or any Right 
of Nations, as of Ambaſſadors ; if they 


were Fugitives : But the Law of Nature The $,-acu/- 
admits not Taliation, EX cept againſt the ans were ac- 
very individual Perſon that hath offended ; cuſed for that 
nor doth it ſuffice, that the Enemies are by ee 
a fiction conceived to be as it were one Children of 

Body; tho? otherwiſe by the Laws of Na- Hyce:as, be- 
tions, and by the Laws of Arms, and at this cauſe Hyceras 
day practiſed, in all Fights, the ſmall Frigates, had flain the 
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2 | Siſter and Son 
Fetches, and Smacks are to obſerve and of Dice, Bb. 
take notice of the Enemies Fire-ſhips, and zarch. Timon: 1 
to watch their Motion, and to do their beſt & Din. | 1 
to cut off their Boats, and generally the per- i 
| 437.5 > . | G : | . = 
fons' found in them are 10 be put to death, i if 
Bott . ; taken, li 
it 
1 
% oy 
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Miſchief is the a the Act of ſuch 

Mien, if executed, by fo much the. Puniſh- 

maent is aggravated, if taken, and Quarter 
denied them by the Law of War. | 

XIII. Every Flag Officer, Captain and Com- 

> -  mander, who upon ſignal or order of Fight, or 

Abi of any Ship. which it may be bis Duty to 

engage, or who upon likelibood of engagement, 

fall not make the neceſſary preparations for 

Fight, and ſhall not in his own Perſon, and ac- 

cording to his Place, encourage the Inferior Of- 

cer, and Men, to fight couragiouſly, ſhall 

Jaffer Death, or ſuch other Puniſhment as from 

* the Nature and Degree of the Offence, 4 Court 

Martial ſball deem him to deſerve; and if any 

Perſon in the Fleet fhall treacherouſly or corvard- 

yiela, or cry for quarter, ſball ſuffer Death. 

ow, though Soldiers, or Mariners, have 

obliged themſelves faithfully to ſerve in 

the Expedition or Navy; yet that is to be 

underſtood no further than his or their power 

to do their utmoſt in his or their Quality; 

for though the Obligation for the Service be 
taken in the ſtricteſt Terms of undergoin 

death and danger; yet it is to be now pe Rb 

always. conditionally as moſt Promiſes are, 

viz, if the action or paſſion may be for that 

Fleet or Prince's Advantage ; and therefore 

if the. Fleet or Squadron is beaten and the 

wy Ships are diſabied, and left ſcarce without 

ibn, cs an to defend them, now the Soldiers or“ 

il Ram l. 2. Mariners remaining can do no more for their 

| dial. 6. U 4. Prince than die, which indeed is to do 
And Pelybius nothing at all, but to ceale for ever from 


\ 
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doing any thing either for him or themſelves; Oath thus, 

in thoſe ſtraits therefore it is not repugnant OCnpergrn- 
to cheit Oath, called Sacramentum MGltare, re, Ade — 
to aſl quarter or to ſtrike, and — & Deg: s — — 
ged a new Life and taken it, 1 — fur ab Imper 

in a new and juſt Obligation of Fidelity to rib, ut 
thoſe whom they were. — to kill * forks Gan. 
hours before; neither can the Prince or were termed 
General expect by virtue of their former Milter per da- 
Obligation to him, they ſhould kill any in “TLG. 
the place where the Quarter was given: 
However, this Fideli -# hath not its incep- | 
tion from the time of taking quarter; but 

when the Battle is over, and * time which 

is termed cold blood; for without all con- 
troverſy, if a Ship be boarded, and Quarter 

is given, yet if while the Fight laſts, the 
| Perſons Captives can by any poſſibility re- 

cover their Liberty and Ship, they may, by 

car Law of Arms, juſtly acquire the ſame *, * Sir Themes 


Chichley did 
ſo aboard the Katharine \ in che war with 2 


And fince Impuniry i is granted to ſuch un- 
e Deſerters, yet it muſt be apparent- 

Iy evident and fully proved, that they were 
teduced into a Condition beyond all hope in 
the Battle; and therefore the Foot that for- 
book the Unfortunate Pompey before the Field 
was loſt, were juſtly condemned for the 
breach of the Roman Diſcipline and Law of 
| Arms: And therefore the Article hathi not 
| ow vely declared Death only, but added, 

br uch otber Puniſhment ar the ence Pa | 
- feferve, which Proviſion leaves: the Action 
do be judged and. punithed by a — of k ok 


War, who know beſt what's to be done in 


bowed of zhgg * Baſe „ 
| | | . cowwardſy ah 


W 


268 U the Navar Miritany part, Book I. 
 - cowardly yielding, or "crying quarter, is to be 
_ puniſhed with Death, and that: without Mercy. 

þ, Cyr. XIV. The obeying of Orders hath in all 
Ages been in mighty eſtcem ;' Chry/antus, 
Rueſft, _ one of Cyrus's Soldiers, being upon his Ene - 
my, withdrew his Sword, hearing a Retreat 
Fu in Tit ſounded; but this comes not from the exter- 
Ships of War. nal Lats of Natians; for as it is lawful to 
ſeire on the Enemy's Goods, fo likewiſe to 
kill the Enemy, for by that Law the Ene- 
mies'are of ne account; but ſuch Obedience 

proceeds from the Military Diſcipline of ſeve- 

ral Nations,. By the Romans it was a Law 

Leg. d:/ert. D. noted by Modeſtinus, That whoſoever obeyed 
& re Milt. not his Orders, "ſhould be puniſhed with 
Death, though the matter ſucceeded well: 

Now he alſo was ſuppoſed not to have obey- 

ed; who':out of Coden without the Com- 


The Order of all means is to be avoided. AM. Capello, a 
Battle is to be 
preſerved, 


to keep in one took divers of them; amongſt the reſt the 
line as much 


45 may be; Admiral! Galley ef Agier, (a Veſſel of vaſt 


| beaten ſome Apſongy... 


of the Ene- 
my, yet muſt Noble 


they not pur- 


number, be- ad to Duni 7 
fas thy te nn edged 30 einen (bit Ks great 
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Merit and Alliance Preſerved his Life: (ſuch of the Ene- 
an exact Obedience that S1gnory expects to my be beaten 
be paid to her Orders, 'be the Sueceſs never ms x ms oe 
ſo glorious. - And by the Eleventh Article, chafn wn 
Every Perſon who Hall not duly obſerve the beyon ſigkt 
Orders of the Admiral, Flag Officer, Commander of the Flags 
of any Squadron or Diviſon, or other bis Supe- — | 
mor Officer, for ailing, Joining Battle, or mak. Ships 0+... 
ing Defence againſt any Fleet, Squadron or Ship, rota * the 
; (0 | 07 0 72 ag. Ar. 
cen as aforeſaid, in time of Action, to the $4 "of pg" 23+ fn 
_ bis Power, or ſhall not uſe all poſſible — 1 Miley as” 
Jame effeGually in Execution, he Hall the Repub. 
fuſfer Death, or ſuch oth, 7 
' #he Nature and 7 of the Offence 2 Carli. 170, 171. 


XV. Again, Every perſon in the Fleet, who Sic. 12. 
thro Cowardice, Negligence, op Diſaffet#ion; ſha 11 It was on this 

in time of Adlion withdraw or keep back, or not A" that 

come into the Fight or Engagement, or not do his By 1 


| ng ſuffered 
utmoſt to take or deſtroy every Ship which it is his the 1 4th of 


Duty to engage, and to Hall bi; Majeſty's Ships, Aare _ 
11 


1 thoſe of bis Allies, «vhich it is his duty to aſſiſt, See his Tria 
Mall ſuffer Death. By the word Captain the Ge. In milite aniug 
nerai or Admiral is not included, but all Flag fors oft, in Im: 


. S | ; 1 x [; 
Officers is the Swor 4 General is on! MY rg 
Tt command, and the reſt to execute, for in riculum offer. 


4s ee næ gereret; © 
therefore by the Law. of Arms no Gene- 2 5 


ral or Admir al jn Chief ought to expoſe enim cor por: 
TIDES, | their nil nagni 2 


10 * 
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cerer. , ver their Perſon to apparent Peril, but in caſe 
yuid damniec- of à general Overthrow and manifeſt Defeat, 
2 Pater Cappom, the Famous General for — 
1 p — Florentings beſieging Salone and 

et. 


olyb.' an the River Caſna + ; being na Bios of 


Sg. lis. 2. extremely Ars about plant 
„1 „ was r 


| his 
2 1 mediatel y upon which the Siege was raiſed; yet, 

| oncheaber band, let it-be examined wher e 
any famous battle hath been obtained, and 
23 got, not only by che Conduct, 
but likewiſe bythe Logleand perſonal Courage 
There are ſame Offices to be done, even 
to them from whom you have received an 
Injury; for Revenge and Puniſhment muſt 
i have a meaſure ; and therefore the Iſſues 
CiceroOffic. 1. of the Raman Wars were either mild or 
. neceſſary: Now, when killing is juſt. in 2 
_ juſt War, according to internal Juffice, may 
be known by examining the Cauſes or End 
of the War, which may be for the Con- 
Grotius 4 — — Life and Members, 5 the 
ure Balli ae keeping and acquiring of things uſeful unto 
Part ry 1. c. Life; now in the aſſaulting of Ships, it 
2 . happens that one is ſlain on purpoſe or with- 
| out purpaſe ; on purpoſe can no man be 
ſlain juſtly, unleſs either for juſt puniſhment, 

. as if without it we cannot protect and defend 

dur Life, Goods, and Country, Sc. That 

ſuch Puniſhment may be juſt, it is neceſſary 

that he who is flain — offended, and that 

ſo much as may be avenged with the puniſh- 

| ment of Death in the Sentence of an equal 
| Mifericordia Judge. Now we muſt note, between full In- 
- infortuniis di jury and mere Misfortune often intercedes 


betur : * gui ſome mean, which is as it were compoſed of 
diliberatã both, 


* 


4 oY 
"= Mee? 


A 


\ 
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both, ſo that it carr neither be called the Act /iemid ma 


of one knowing and willing, nor merely the 227. won i- 


Felix, fed in- 


act of one ignorant or unwilling. ä 


This diffinction by Themiffus is fully iluf.- 2, hack a 
trated: You bave made a difference betwixt an Saying out of 
Jiny, @ Fault, and a Mi fortune; although Peme/thenes 


you neither ſtudy Plato, nor read Ariſtotle, yet We muſt 


ſhew compaſ- 


. you put their Dofrine in prattice ; for you have ſion tothoſe, 


not thought them worthy of equal puniſhment, whom For- 


. who from the beginning perſuaded the War, and tune, not 
. whoafterward were carried with the ftream, and 


their own 
Deeds, have 


_ - who at laſt ſubmitted' to him, that now ſeemed made miſera- 


to bave the bigheft Power , the firſt you con- ble. 


temned, the next you chaſtiſed, the laſt you pitied. 
Moſt certain, to fpare Captives or Priſoners 


_ of War, is a command of Goodneſs and 


Equity; and in Hiftories they are often com- 
mended, who when too great a number prove 


burthenſome or dangerous, choſe rather to let Scipio Afmiti- 


them yy than to ſtay them, or detain them, 2 at the 
though for. R | e 
Wars with Eugland. So for the ſame cauſes, claim'd gar 


— be ſtrike or yield up themſelves are not they ſhould 
5 


e (lain (though there is no Proviſion made fly that 
Covenant.) In Towns beſieged it was 8 1 
obſerved by the Romans, before the Ram had T.iru; Annal. 
ſmitten the Wall; Czfar * denounceth to the 12. | 
Adnatici, he would fave their City, if before /ide Serran. 
the Ram had touched the Wall, they yielded; , yo an 
which is ftill in uſe in weak Places, before the 73,99. FS 

t Guns are fired; in ſtrong places, be- *Ce/ar lib. 2. 
ore an Aſſault is made upon the Walls ; 4 bello Gal. 
and at Sea, by firing one or two Guns, or 5. in 
hanging out the Bloody Flag, according as Germany be- 
the nſtructions are; however, till there be an ing taken by 
abſolute yielding or quarter cried, by the "wag the 
Lato of Arms, as well as the abovementioned e 4 


razed and 


Article, every Commander and Soldier is to burnt, andthe | 


do Priſoners all 


. * 
" 
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put to Death do his utmoſt to take, fire, kill, and en- 
Phil, Comin. damage the Enemy, or whatſoever may tend 
bb. 2. cape 1. thereunto. 3 | 

e XVI. By the Law of Arms, he deſerves 

. puniſhment who doth not keep off force that 
is offered to his Fellow Soldier; and though 
it hath been conceived, if there be manifeſt 

f danger, that he is not bound to come into his 
T will defend Relief; for ſuch Commander may prefer the 
my Compa- lives in his own Ship before thoſe in another, 
— — my Net that ſuffices not; for every Soldier by the 
own Blood, Law of Arms is not only bound to defend, 
and partake but alſo to aſſiſt and relieve his Companion: 
= * _ Now Companions are in two reſpects, either 

4. 15. Her thoſe that are in actual ſervice with ſuch Sol- 
| diers, or thoſe that are not, but only com- 

mitted to their Protection or Convoy, which 
are to be defended and guarded at the ſame 
peril and charge that a fellow Soldier is; and 
therefore all Ships that are committed to Con- 

| voy and Guard, © = 
Artic. 3. Every Perſon in the Fleet, who 2 Com- 
ardice, Negligence, or Diſaffeftion, ſhall forbear 
to purſue the Chace of an Enemy, Pirate, or Rebel, 

eaten or flying, or ſhall not relieve or aſſiſt a 

known Friend in view to the utmoſt of bis Power, 

ſhall ſuffer Death. | 5 EN 
 Etiambujus Protection of Convoys by the Laws of Na- 
rei in ferisi= tions, is of a great Utility to a Kingdom or 
mage 1 State; therefore when Violence is offered to 
vows — thoſe Ships under Convoy, they are not ſaid 
| conſurgit. to be done to them, but to thoſe Ships of 
Plin. H. War under whoſe Guard they paſs; and there- 
Net. 8. 16. fore when Violence is offered to ſuch, pub- 
lick Revenge is let in, according to that of 
Tacitus, He ſhould provide far their Security by 
| 4 juſt Revenge. Now that ſuch Ships may 
1 
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not ſuffer Wrong from their Invaders, two 
ways may be taken by their Convoys : Firſt, 
by deſtroying him or them that ſhall have 
attempted and committed any hoſtile Act 
againſt any thing under their Protection; ſe- 
condly, by all ways imaginable endeavour 
the weakening his or their Force, that he or 
they may not be able to do any other or further 
Hurt; therefore there is no doubt but Vin- 
dication to theſe Ends is within the Bounds 
of Equity, though this is no more than pri- 
vate; yet if he reſpect the bare Law of Na- 
ture, abſtract from Laws Divine and Human, 
and from all not neceſſary Accidents to things, 
it is not unlawful, whether the Satisfaction 
or Revenge is taken by Convoy Ships them- 
ſelves, or the wronged ones under his or their 
Guard or Protection, ſeeing it is conſen- 
taneous to Nature, that Man ſhould receive 
Aid from Man; and in this Senſe may be ad- 
mitted that ſaying of Cicero, The Law of Na- 
ture is that which comes not from Opinion, but 
innate Virtue : Among the Examples of it is 
placed Vindication, which he oppoſes to Fa- 
vour; and that none might doubt how much 
he would have underſtood by that name, he 


defines Vindication, whereby, by defending or 


revenging, we keep off Force and Contumely 
from us and ours, wha ought to be dear unto us, 
and whereby we puniſh Offences. pd on 
Nov thoſe Ships that are not under Convoy, 
but engaged in Fight, are faithfully to be re- 
lieved; and therefore if a Squadron ſhall hap: 
pen to be over-charged and diſtreſſed, the 
next Squadron or Ships are to make towards 
their Relief and aſſiſtance upon a Signal given 
them. Again, Ships that are diſabled by loſs 
EP OL. I. * of 


* 
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Artic. 14. 


But that is to 
be underſtood 
as in the 12th 


F. of this 
Chapter. 
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* Maſts, ſhot under Water, or the like, ſo 


as they be in danger of 132 or taking, 
the diſtreſſed Ships generally make a Sign by 
Waft of their Fack and Erfigns, and choſe 


next to them are bound to their Relief: But 


yet this does not always hold place; for if 
the diſtreſſed Ship is not in probability of 
ſinking, or otherwiſe encompaſſed with the 
Enemy, the Reliever is not to ſtay under pre- 
tence of ſecuring them, but ought to follow 
his Leader and the Battle, leaving ſuch lame 
Ships to the Sternmoſt of the Fleet, it being 
an undoubted Maxim, That nothing but beat- 
ing the Body of the Enemy can effeually ſecure 
ſuch diſabled Ships 

XVII. It is — enough. that Men behave 
themſelves valiantly in the beating of an 
Enemy, for that is not all, but the reducing 
of them into a condition to render right either 
for Damage done, or to render that which is 
right; which can't well be done without 
bringing him to Exigences and Straits; and 
therefore if the Enemy, Pirate, or Rebel be 
beaten, None, througb Cowardice, Negligence, 
er Diſalfection, ought 10 forbear the Purſuit, 
and thoſe of them flying ; nor ought ſuch, either 
through Cowardice, Negligence or Diſaffection, 
forbear the Aſſiſtance of a known Friend in view, 


to their utmoſt Power, the Breach of which 


ſubjects the Offenders to the Pains' of Death, 
or * ſuch Puniſhment as aCourt Martial 
ſhall. think fit. 

_ Empires are got by Arms, and propaga gated 
by Victory; and by the Laws of War, they 
that have overcome, ſhould govern thoſe they 
have. ſubdued. Hence it is, that Generals 
having compleated a Conqueſt in a Juſt _ 

| an 
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and in chaſe or otherwiſe have taken the Ships 
or Goods of the Enemy, have abſolute Power 
over. the Lives, Eſtates, Ships and things that 


hey by Force of Arms have acquired by the 
Laws of Nations. | | 
But yet in ſuch Conqueſts where. the reek- 
ing Sword knows no Law, that is, they are 
done impunè, without Puniſhment, (becauſe Taz. 3. Au. 
co- active Judges do grant them their Au- aal. Pompeius 
thority.) yet ſuch Power may be exorbitant &? reme- 
from that Rule of Right called Virtue; and prong 
though by the Law of War Captives may be ; 
fain,, yet what Law forbids not, Modeſty 
prohibits to be done. Hence it is, that Generals 
do often reſtrain that Power of killing; for 
though ſuch Priſoners of War do fight for 
the Maintainance of an unjuſt Cauſe, and 
although the War is begun by a folemn Man- 
ner; yet all Acts that have their riſe from 
thence, are unjuſt by internal Injuſtice, fo that 
they who knowingly do perſiſt in fighting, 
yet ought they. not always to be ſlain, ac- *Groe.de Jure 
cording to that of Seneca; Cruel are they, ſays Belli ac Pacis, 
he, f that have Cauſe of Puniſhment, but have“ 3. © 10. $- 
no meaſure. For he that in puniſhing' goes me 2 _ 5 1 
further than is meet, is the ſecond Author of ah 4 
Injury; and the principal Reaſon why Mercy | | 
is often ſhewed, is, for that Soldiers of For- 
tune offend not out of any Hatred or Cruelty 
but out of Duty. DS + Hh 
XVIII. Again, Generals in the Meaſure of 
Killing, look commonly no further than the 
DeftruQion of thoſe who by Force of Arms 
oppoſe them; and though Ships or Cities are 
taken by Aſſault, the which by the Laws of 
War, ſubjects every individual to the Mercy | 
ef the Conqueror, yet Children, Women, x 
1 2 old | 
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old Men, Prieſts, Scholars, and Huſband- 
men are to be ſpared; the firſt by the Law 

Ii Vita Ca- of Nature, according to that of Camillus : Me 

milli. Liv. lib. have Arms, ſays he, not againſt that Age which 

1, G5. even in taking Cities is ſpared, but againſt arm- 

ed Man: And this is the Law of Arms 

amongſt good Men; by which we are to note, 

that by the Words good Men, as is obſerved, 

Grotius, lib. we mean the Law of Nature, for. ſtrictly by 

as. wal the Law of Arms, the Slayers of them are 
that many ” without Puniſhment, 


Pretences may be found out againſt Men of mature Age, but againſt 


Infants, Calumny itſelf can find nothing to ſay, as being clearly In- 
nocents. LIES 


Now that which hath always place in Chil- 
dren that have not attained the uſe of Reaſon, 
for the moſt part prevails with Women ; that 
is, unleſs. they have committed ſomethi 
peculiarly to be avenged,: or do uſurp manly 

Hered. in Vi- Offices, as flinging of Stones from the Walls, 
2a Maximin. pouring down burning Pitch, Brimſtone, and 
Hel. 417. the like bituminous Stuff, firing of Guns, 
| and the like; for it is a Sex that hath nothing 
to do with the Sword, that are capable of 

+... that Clemeney. 2 10 

Papin. #ullis The like for Old Men, who, Papinius ob- 
wiolabalis ar- ſerves, are not to be ſlain; ſo for Miniſters 
5 TY" of ſacred things, even barbarous Nations have 
. had them in Reverence and Preſervation; as 
the Philiſtines, Enemies of the Jets, did to 

1 Sam. x. 5· the College of Prophets, to whom they did no 
and i Sam. Harm: And with thoſe Prieſts are juſtly 
mY equalled in this Reſpect, they that have cho- 
ſen a like kind of Life, as Monks and Peni- 

tents, whom therefore as well as Prieſts, the 

Canons following in natural Equity will have 


ſpared: 
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ſpared : To theſe are deſervedly added thoſe 24 1rfiir. 58. 


that give themſelves to the ſtudy of good 
Learning and Sciences uſeful to Mankind, 
be it in Univerſities, or other publick Schools 
or Colleges. But yet if any of theſe be taken 
in actual Service, they then may receive the 
common Fate of others. So our King Rich- 
ard the Firſt, having taken the Martial Biſhop 
of Beauvais Priſoner, received a Letter from 
the Pope, that he ſhould no longer detain in 
Cuſtody his dear Son; the King ſent the Pope 
back the Armour wherein he was taken, with 
the Words of Jacob's Sons to their Father, 
See whether or no this be the Coat of thy Son. 


To theſe are added Tradeſmen, ſo likewiſe Leg. execut. C. 
Merchants, which is not only to be under- 7“ res pign. 


ſtood of them that ſtay for a time in the Ene- 
.my's Quarters, but of perpetual Subjects; 
for their Life hath nothing to do with Arms, g 


Vide 2 Inſtit. 
& 


and under that Name are alſo contained other pk 21 ®; x. 
Workmen and Artificers, whoſe Gain loves Rez. 127. 


- 


not War but Peace. 
Again, Captives, and thoſe that yield, are 
not to be ſlain, for to ſpare ſuch is à Com- 
mand of Goodneſs and Equity, ſays Seneca; 


however it may ſo come to paſs, that though De Benefic. 8. 
the military Power may exempt a Priſoner of cap. 18. 


War from the Execution of the Sword, yet 
it may be out of their Power to exempt or 
diſcharge a Delinquent or Traitor from the 
Execution of the Magiſtrate, as if the Fleet 
were prepared, and the War principally be- 
gun for the Suppreſſion of ſuch; and the Rea- 
ſon of this is, if it ſhould be in the Power 
of one Soldier, who takes a Traitor Priſoner 
upon ſuch Terms, it would par: rationè be in 
the Power of all to pardon; not that the Ar- 

| 14 | ticle 
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Libertinumin- ticle hath no effect, for the Traitor is by that 
Cat am in pri- freed from the immediate Execution of the 
8 Sword: Sure it is, that if the yielding be in 
Forteſcue, aperto Drelio, methinks abſolute Pardon is 
cap. 46, implicitly in the Contract: However this is 

| undeniable, that having yielded himſelf Pri- 
ſoner of War, if he eſcape, he forever loſes 
the Benefit of the Promiſe. Nor are Hoſtages 
to be deſtroyed, according to that of Scipio, 
Liv. Ib. 28. who ſaid : He would not ſhew his Diſpleaſure 
Fwy —_—_ on harmleſs Hoſtages, but upon thoſe that had 
in 2 revolted; and that he would not take Revenge 
e theunarmed, but of the armed Enemy. *Tis 
very true by the Law of Arms, if the Con- 
| tract be broke for which they became Hoſta- 
ror. ib. 3. ges, they may be ſlain, that is, the Slayer is 
6. 11 without Puniſhment: But yet ſome conceive 
the Slayer is not without Sin, for that no ſuch 
Contract can take away any Man's Life; that 
is, I ſuppoſe, an Innocent's Life; but with- 
out Controverſy, if thoſe that become Hoſta- 
ges be, or were before, in the number of 
grievous Delinquents, or if afterwards he 
hath broken his Faith given by him in a great 
Matter, the Puniſhment of ſuch may be free 

from Injury. „ 

XIX. Where Offences are of that nature 
as they may ſeem worthy of Death, as Mu- 
tiny, and the like, Sc. it will be a Point of 
Mercy, becauſe of the multitude of them, to 

| remit extreme Right, according to that of 
2 de Ira cap. Seneca: The Severity of a General ſhews itſelf 
10. | icgus 4 againſt Particulars, but Pardon is neceſſary 


multispeccatur 


inultum ei. When the whole Army is revolting : What takes 
Magis monen- away Anger from a wiſe Man? the multitude 


do quam mi- of Tranſpreſſors, Hence it caſtin 
nandb, fic enim F Js Cl H __ Ts that | S 
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of Lots was introduced, that too many agendum ef 
might not be ſubjected to puniſhment. cum multitu- 


dine peccan- 
tium, ' ſeveritas autem exercenda eſi in peccata paucorum. Vide Gallium 
de Pace publ. 46. 11. cap. 9, 36. 
. ® Vide Grot. lib. 3. cap. 11. §. 17. 

However, all Nations have generally made 
it a ſtanding Rule in the Puniſhment of Mu- + Vigor. de 
tineers, as near as poſſible to hunt out the J Belli. u. 
Authors, and make them Examples 9. 55. lib. 2. 

And therefore by the 14th Article. I Artie. 14. 
when Aion, or any Service ſhall be commanded, 

any Perſon. ſhall preſume to delay or diſcourage 
the ſaid Action or Service, upon pretence of Ar- 
rears of Wages, or upon any pretence whatſoever, 
be ſhall ſuffer Death, or ſuch ather Puniſhment, 
as from the Nature and Degree of the Offence a 
Court Martial ſhall deem him to deſerve, and 
Indeed the ſame ought to bewithout Mercy, by 
how much the more they may raiſe a Mutiny 
at a time when there is nothing expected but 
an Action, and the ſhewing the moſt obſequi- 
ous Duty that poſſibly may be; the Breach of a 
which may occaſion the Damage of the whole 
Fleet, and being of ſuch dangerous Conſe- 
quence, ought to be ſeverely puniſhed. Gſta- 
vus Adolphus, upon his firſt entrance into Ger- 
many, perceiving how that many Women fol- 
lowed his Soldiers, ſome being their Wives, 
and ſome wanting nothing to make them fo, 
but Marriage, yet moſt paſſing for their Lan- 
dreſſes (though commonly defiling more than 
they waſh) the King coming to a great River, 
after his Men and the Waggons were paſſed 
over, cauſed the Bridge to be broken down, 
hoping ſo to be rid of theſe feminine Impe- 
diments; but they on a ſudden lift up a 
panick Shriek which pierced the Skies, and 
1 T4 the 


Artic. 19. 


Artic. 20. 


\ 
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the Soldiers Hearts on the other fide of the 


River, who inſtantly fell into Mutiny, vow- 
ing not to ſtir a Foot further except with 
Baggage, and that the Women might be 


fetched over, which was done accordingly ; 


for the King finding this ill Humour fo gene- 
rally diſperſed in his Men, that it was dange- 
rous to purge it all at once, ſmiled out his 


Anger tor the preſent, and permitted what 


he could not amend. So likewiſe, F any Per- 


ſon ſhall endeavour to make any mutinous Aſſem- 


bly upon any Pretence whatſoever, he ſhall ſuffer 
Death : And if any Perſon ſhall utter any Words 


of Sedition or Mutiny, he ſhall ſuffer Death, or 


ſuch other Puniſhment as a Court * 
deem him to deſerve-: And if any Officer, Mari- 
ner, or Soldier, ſhall behave himſelf with Con- 
tempt to his ſuperior Officer, ſuch ſuperior Offi- 
cer, being in the Execution of his Office, he ſhall 
be puniſhed according to the Nature of his O. 
Fence by the Judgment of a Court Martial. 
If any Perſon ſhall conceal any traiterous or 
mutinous Praftice or Deſign, be ſhall fuffer 
Death, or ſuch other Puniſhment as a Court 
Martial fhall think fit; and if any Perſon ſhall 


conceal any traiterous or mutinous Words ſpoken 


by any, to the Prejudice of his Majeſty's Govern- 
ment, or any Words, Practice, or Deſign, tend- 
ing to the Hindrance of the Service, and ſhall 


not forthwith reveal the ſame to the commanding 
.. Officer, or being preſent at any Mutiny or Sedi- 


tion, ſhall not uſe his utmaſk Endeavours to ſup- 
preſs the ſame, he ſhall be puniſhed as a Court 
Martial ſhall think he deſerves. And whereas 
in any of the Offences committed againſt any 
of the Articles for the Government of any of 
His Majeſty's Ships of War, within the 2 
5 ? Sy | cas, 
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Seas, wherein the Pains of Death are to be in- 
flicted, Execution of ſuch Sentence ought not 
to be made without leave of the Lord Admi- 
ral; this of Mutiny is totally excepted, for ſuch . 
may be executed immediately. | 
XX. It is not lawful for Princes or States 
to make of their Enemies Traitors, or cauſe Grotius, I. 3. 
them to deſert the Service of their Prince, or © 1. 5 
to bring over their Ships, Ordinance, Provi- 
ſions, or Arms; for as *tis not lawful for any 
Subject to do the ſame, ſo neither to tempt 
him; for he that gives a Cauſe of ſinning to 
another, ſins alſo himſelf; but if a Man will 
voluntarily, without any other Impulſe than 
his own, bring over the Ships or Armies, or 
deſert the Service of his Prince to ſerve ano- 
ther, this, though a Fault in the Deſerter, is 
not in the Receiver: Ve receive a Fugitive by * Leg. Trat 
the Law of War, (ſaith * Celſus) that is, it is fug- de acqu. 
not againſt the Law of War to admit him, who ag men af 
having deſerted his Prince's part, elected his 7 at 9. = i 
Enemy's; nor are ſuch to be rendered, except 34. Meyander 
it ſhall be agreed, as in the Peace of + Lewis Protector idm 
the Eleventh. However ſuch ſort of Game- ** 29; 
a | - +Phil. Comin. 
ters, if caught, are to be ſeverely puniſhed ; Jg. ,. cap. 12. 
and therefore it is provided, That if any Sea- Artic. 16. 
Captain, Officer, or Seaman, ſhall betray bis 
Truſt, or turn to the Enemy, Pirate, or Rebel, 
or run away with their Ship or Ordinance, Am- 
munition, or Proviſion, to the weakening of the 
Service, or yield the ſame up to the Enemy, Pi- 
rate or Rebel, they ſhall be puniſhed with Death ; 
ſo likewiſe, If any deſert the Service or the Em- Artic. 1 
ployment which they. are in on Ship-board, or 
ſhall run away, or entice any other ſo to do, they 
are ſubject to the like pain of Death. And by 
the Law of Nations, ſuch. Deſerters that run 


away 
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Tertul. Apol. away from their Colours or Fleet before 
9. e. quando Peace proclaimed and concluded, all Perſons 
Liceat, 1. 2. in of that Prince from whom they fled, have a 
reos majeftatis —. a e- 

& publics Right indulged to them to execute publick 
hoſtes omnis evenge. | 5 

homo miles. | 


Vide Gret. lib. 1. cap. 5. Hetley. Rep. 235. 7 H. 7. cap. 1. 3 H. 8. 


« 


cap. LL Hutt. 134. . 


Liv. I. 2. c. 3. XXI. By the Laws of Nations, Spies may 

3 ; 4: Les. be ſent to view and ſurvey the Enemy's Force, 

1 ee Fleet, Station, and make diſcovery of what- 

ſoever may give Advantage to the Perſons 

ſending, as is mentioned above; but being 

deprehended they are put to Death; and 

Artic. 5. therefore all Perſons in the nature of Spies, 

bringing or delivering any ſeducing Letters or 

Meſſages from any Enemy or Rebel, or endea- 

vouring to corrupt any Captain, Officer, Mari- 

ner, or other in the Fleet, to betray his Truſt, 

ſhall be puniſhed with Death, or ſuch other 
Puniſhment as the Court Martial ſhall impoſe. 

XXII. Soldiers and Mariners owe all Re- 

pect and Duty to their Superior Officers ; and 

herefore when they are in Anger they ought 

to avoid them ; but above all not to quarrel 

with, or give them any provoking Language: 

And therefore by the Law of Arms, a Soldier 

who hath reſiſted his Captain, willing to chaſ- 

tiſe him, if he hath laid hold on his Rod, is 

caſhiered, if he purpoſely break it, or laid 

Lag. nilit. Violent Hands upon his Captain, he dies“: 

D. de re milit. And- by the Laws of England, if any Officer, 

r Mariner, Soldier, or otber Perſon in the Fleet, 

res. 2. ball firike any of his ſuperior Officers, or draw, 

or offer to draw, or lift up any Weapon againſt 

bim, being in the Execution of his Office,” on any 

Pretence whatſoever, he ſhall ſuffer Death ; 7 

1 


n 
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if any Officer, &c. ſhall preſume to quarrel with 
any of his ſuperior Officers, being in the Execu- 
tion of his Office, or ſhall diſobey any lawful 
Command of any of bis ſuperior Officers, be ſhall 
ſuffer Death, or ſuch other Puniſhment, as ſhall, 
according to the Nature and Degree of his Of- 
fence, be inflified upon bim by the Sentence of a 
Court Martial. FN 
XXIII. And though Mariners and Soldiers 
may have juſt cauſe of Complaint, as that 
their Victuals or Proviſions are not good, yet 
muſt they not mutiny or rebel, whereby to 
diſtract or confound the whole Crew, but muſt 
make a civil and humble Addreſs to their 
Commander, that the ſame may be amended ; 
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and if the Cafe be ſuch, that the Commander gacons Max- 
cannot redreſs the ſame, by going to Port to im, fel. 17. 
ſupply the Exigencies, without Detriment of Privilegium 


the Fleet, (as if ready to engage, or the like) 
they muſt, like Men and Soldiers, bear with 
the Extremity, conſidering that *tis better that 
fome Men ſhould periſh, nay the whole Crew 
in one Ship, than the whole Fleet; nay, 
perhaps the whole Kingdom be deftroyed : 
And therefore, if any Perſon in the Fleet ſhall 
find Cauſe of Complaint of the unwholeſomeneſs 
of the Vittuals, or upon other juſt Ground, be 
fall quietly make the ſame known to his Superior 
or Captain, or Commander in Chief, as the Oc- 
caſion may deſerve, that ſuch preſent Remedy may 
be bad as the Matter may require; and the ſaid 
Superior, Sc. ſhall, as far as he is able, cauſe 
the ſame to be preſently remedied ; and no Perſon 
upon any ſuch or other Pretence, ſhall attempt 
to ſtir up any Diſturbance, upon pain of ſuch 
Puniſhment as a Court Martial ſpall think fit to 
inflict, according. to the Degree of the Offence. 

| XXIV. And 


non Va 


con- 
tra rempubli- 
cam. 


Artic. 21. 
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Artic. 25. 


Artic. 23. 
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| XXIV. And the Law doth provide, that 


there ſhall be no waſteful Expence of any Pow- 
der, Shot, Ammunition, or other Stores in the 
Fleet, nor any Embezzlement thereof, but the 


Stores and Proviſions ſhall be carefully preſerved, 


upon pain of ſuch Puniſhment to be inflified upon 
the Offenders, Abettors, Buyers and Receivers (be- 
ing Perſons ſubject to Naval Diſcipline) as ſhall 
be by a Court Martial found juſt in that behalf. 
In Fights, and when great Fleets are out, there 
are generally Inſtructions appointed for all 
Maſters, Pilots, Ketches, Hoyes, and Smacks, 
who are to attend the Fleet, and to give 
them [notice of the Roads, Coaſts, Sands, 
Rocks, and the like ; and they have particu- 
lar Stations aHotted them, and Orders given, 
that if they ſhall find leſs Water than ſuch a 
roportion, they then give a Signal as they 
are directed to give, and continue their 
Signal till they are anſwered from the Capital 
Ships. 
Bur in time of Fight they generally lay 
away their head from the Fleet, and keep 


their lead; and if they meet with ſuch a Pro- 


portion of Water as is within their Directions, 
they are to give ſuch Signal as they receive 
Orders for, and ſtand off from the danger. 
Every Perſon in the Fleet, who ſhall unlawfully 
burn or ſet Fire to any Magazine or Store of 
Poruder, or. Ship, Boat, Ketch, Hoy or Veſſel, 
or Tackle or Furniture thereunto belonging, not 
then appertaining to an Enemy, Pirate, or Rebel, 
ſhall ſuffer Death. PET 

XXV. There are other Faults often com- 
mitted by the Crew, the which the Law does 
puniſh, - F any Perſon in the Fleet ſhall quar- 
rel or fight with any oiber Perſon in the Fleet, 
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vr uſe reproachful or provoking Speeches or Geſ- 
tures, tending to make any Quarrel or Diſtur- 
bance, he ſhall ſuffer ſuch Puniſhment as- the 
Offence ſhall deſerve, and a Court Martial ſhall 


impoſe. 


29s 


All Marders committed by any A eat in the Artic. 28 


Fleet, ſhall. be puniſhed with Death. © 


If any Perſon in the Fleet ſhall commit the Artic. 29. 


unnatural and deteſtable Sin of Buggery or Sodo- 


my with Man or Bea. he ſpall * en with 
Death. 


Al Robbery committed by any Pre in the Artic. 30. 


Fleet, ſhall be puniſped with Death, or other- 
viſe, as a Court Martial, upon Confideration of 
Circumſtances, ſhall find meet. And when any 
Perſons have committed any of the Offences 


particularly mentioned in the Statute of 


22 Geo. 2. c. 33, or any others, and for the 
which they ſhall be committed. 


No Provoſt-Martial belonging to the Fleet, Artic. 32. 


ſhall refuſe to apprehend any Criminal, whom 
he ſhall be authorized by legal IWarrant to ap- 
Prebend, or to receive or keep any Priſoner com- 
"mitted to his Charge, or wilfully ſuffer him to 
eſcape, being once in his Cuſtody, or diſmiſs him 
wit haut lawful Order, upon pain of ſuch Puniſh- 
"ment as a Court Martial fhall deem him to de- 
ſerve; and all Captains, Officers, and others in 
"the Fleet, ſhall do their endeavour to detect, 
prebend, and bring to Puniſhment all Offenders, 
and ſhall affiſt the Officers appointed for that 


i Purpoſe therein, upon pain of being proceeded 


"againſt, and puniſhed by a Court Martial, ac- 
A to the Nature and Degree of the Offence. 


Every Perſon being in actual Service and full Artic. 34- 


Pay, and part of the Crew in or belonging to 


4 of His Majeſty's Ships or Veſſels cf War, 
K who 
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Ertic. 35. 


Ignominio/a 
dimi ſſio. 


Of the Naval Mn1TaRY part. Book l. 
who ſhall be guilty of Mutiny, Deſertion or Di/- 


obedience to any lawful Command, in any Part 


of His Majeſty's Dominions on Shore, when in 
actual Service relative to the Fleet, ſhall be liable 
to be tried by a Court Martial, and ſuffer the 
like Puniſhment for every ſuch: Offence, as if the 
Same had been committed at Sea on board any of 
His Majeſty's Ships or Veſſels of War. 

Tf any Perſon, who ſhall be in the actual Ser- 
vice and full Pay of his Majeſty's Ships and 
Veſſels of War, ſhall commit upon the Shore, in 
any Place or Places out of His Majeſty's Demi- 
nions, any of the Crimes puniſpable by theſe Ar- 
ticles and Orders, the Perſon ſo offending ſhall 
be liable to be tried and puniſhed for the ſame, in 
like Manner ta all Intents and Purpoſes, as if 
the ſaid Crimes bad been committed at Sea; on 
board any of His Majeſty's Ships or Veſſels of 


ar. , 100 Sd Hen you gol 

Touching the Puniſhments that the Roman 
Generals uſed to their Soldiers, when they 
were at a Cour Martial. found faulty, they 
were commonly proportioned according to 
the Offence committted: Sometimes they 
were eaſy, of which ſort were thoſe which only 
branded the Soldier with Diſgrace; others 
were thoſe that came heavy on the Perſon or 
Body. To the firſt belonged a ſhameful diſ- 
charging or caſhiering a Mariner or Soldier 
from the Army, and generally looked on as 
a matter of great Diſgrace, which Puniſhment 


remains at this day for Offences as well in 


England as in moſt parts. A ſecond was by 


Fraudat ſii- ſtopping of their Pay; ſuch Soldiers which 
pendii. Raſin. ſuffered this kind of mulct, were ſaid to be 


Aut. Rom. . 


Ere diruti, for that As illud diruebatur in 


10. e425. iſcum, non in Militis ſacculum ; the which is, 


and 
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and may at this day be inflicted, eſpecially 
on ſuch as ſhall wilfully ſpoil their Arms, and 
for the like ſort of Offences. A third was, a 
Sentence enjoined on a Soldier to reſign up 
his Spear; for as thoſe which had atchieved 
any Noble Act, were. for their greater Ho- Cenſo Haſta- 
nour Haſta: pura donati, ſo others for their via. 
ter Diſgrace were inforced to reſign up 
that Military Weapon of Honour. A fourth 
fort of Puniſhment was, that the whole Co- 
Bort, which had loſt their Banners or Standards, 
either in the Fields or at Sea, were inforced 
to eat nothing but Barley-bread, being de- 
prived of their allowance in Wheat, and every 
Centurion in that Cobort had his Soldier's Belt 
or Girdle taken from him, which was no leſs 
Diſgrace among them, than the degrading 
(among us) one of the Order of the Garter : 
For petty Faults they generally made them 
ſtand bare-foored before the General's Pavi- Grdwin. Au- 
lion, with long Poles of Ten Foot in length ig. Rom. fol. 
in their Hands, and ſometimes in the ſight of 27 
the other Soldiers to walk up and down with 
Turf, on their Necks, and ſometimes carry- 
ing a Beam like a Fork upon their Shoulders 
round the Town. The laft of their Puniſh- 
ments was, the opening of a Vein, or letting 
them Blood in one of their Arms, which gene- 
rally was inflicted on them who were too hot 
and bold. 48 6 
The great Judgments were, to be beaten 1 
with Rods, which was generally inflicted on 
thoſe who had not diſcharged their Office, in 
the ſending about that Table called Teſſera, 
wherein the Watch-word was written, or thoſe 
Who had ſtolen any thing from the Camp, or 
that had forſaken to keep Watch, or _ 
502 | at 


238 


Lip. de milit. 
Rom. lib. 5. 
Dialeg » 1 8. 


See 22 Geo. 2. 


6 IF 


37 H. 6. fol. 
4» 5* 
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that had borne any falſe Witneſs againſt their 
Fellows, or had abuſed their Bodies by Wo. 
men, or thoſe that had been puniſhed thrice 
for the ſame Fault, ſometimes they were ſold 
for Bond-ſlaves, beheaded and hanged. But 
the laſt, which was in their Mutinies, the 
Puniſhment fell either to Lots, as the Tenth, 
Twentieth, and ſometimes the Hundreth 
Man, who. were puniſhed with Cudgelling ; 
and with theſe Puniſſiments thoſe in England 
have a very near affinity, as cleanſing the 
Ship, loſing Pay, ducking in the Water, bea- 
ten at the Capſon's- head, hoiſted up the main 
Yard end with a Shovel at their Back, hanged, 
and ſhot to Death, and the like. 

XXVI. The Admiral may grant Commiſ- 
ſions to inferior Yice- Admirals or Commanders 
in Chief of any Squadron of Ships, to aſſem- 
ble Court-Martials, conſiſting of Commanders 
and Captains, for the Trial and Execution 
of any of the Offences or Miſdemeanors 
which ſhall be committed at Sea; but if one 
be attainted before them, the ſame works no 


corruption of Blood or forfeiture of Lands; 
nor can they try any Perſon that is not in 


actual Service and Pay in His Majeſty's Fleet 
and Ships of War. But in no caſe where 
there is Sentence of Death, can the Execu- 
tion of the ſame be without leave of the Lord 
Admiral, if the ſame be committed within the 
narrow Seas: Vet this does not extend to Mu- 


tiny, for there in that caſe the Party may be 


executed preſently. 

All Offences committed in any Voyage be- 
yond the narrow Seas, where Sentence of 
Death ſhall be given upon any of the afore- 
{aid Offences, Execution cannot be awarded 
| nor 


. expoſe their lives and limbs, ſo the Realm 
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nor done, but by the Order of the Com- 

mander in Chief of that Fleet or Squadron, 

wherein Sentence of Death was paſſed. 

XXVII. The Judge-Advocate, or his De- 

puty, Hath Power | ga by the words of the 

Statute, to adminiſter an Oath, in order to 

the Examination or Trial of any of the Of- 

fences mentioned in the Statute of 22 Geo. 2. 

c. 33. and in his Abſence the Court Martial 

hath Power to appoint any other Perſon to 

adminiſter an Oath to the ſame purpoſe. This 

Statute enlarges not the Power and Juriſdic- 

tion of the Admiral, any further than only to 

the above- mentioned Offences, in any caſe 

whatſoever, but leaves his Authority as it 

was before the making of this Statute. Nor 

does it give the Admiral any other or further 

Power to enquire and puniſh any of the above- 

mentioned Offences, unleſs the ſame be done 

upon the main Sea, or in Ships or Veſſels be- ö 

ing and hovering in the main Stream of great 

Rivers, only beneath the Bridges of the ſame 

Rivers nigh te the Seas, within the Juriſdic- 
tion of the Admiralty, and in no other place 15 R. 2. cap. 

whatſoever. „ 3. 

XXVIII. As Soldiers and Mariners for the Stat. 43 Flix. 


Honour and Safety of the Realm, do daily . 3. Hit 
* 13, 14. G 


hath likewiſe provided for them, in caſe they 2 — = 


ſurvive, and ſhould prove diſabled or unfit 4. c. 6. where- 

for Service, a reaſonable and comfortable by Proviſion 

Maintenance to keep them; the which the 3 

Juſtices of the Peace have power yearly in and Orphans. 

their Eaſter Seſſions to raiſe by way of a Tax, 

for a weekly relief of maimed Soldiers and 

Mariners. ; . | | 

- The maimed Soldier or Mariner muſt re- 

pair to the Treaſurer of the County where he 
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was prefſed, if he be able to travel; if he 
be not, then to the Treaſurer of the County 
where he was born, or where he laſt dwelt 
by the ſpace of three Years ; but if he prove 
unable to travel, then to the Treaſurer of the 
County where he lands. 

He muſt have a Certificate under the chief 


Commander, or of his Captain, containing 


the Particulars of his Hurt and Services. 
The Allowance to one not having been an 

Officer, is not to exceed Ten Pounds per 

Amn; | 


Unier Lim a 150 
A Lieutenant — — 20 


Till the Mariner arrives at his proper T72- 
ſurer, they are to be relieved from Treaſurer 
to Treaſurer z and when they are provided 
for, if any of them ſhall go a begging or 
counterfeit Certificates, they ſhall ſuffer ay 
common Rogues ; and loſe their Penſions | 
Over and 1 * — 
Majeſty George the Firſt provided a further 
— for his maimed Mariners and 
Soldiers diſabled in the Service, which is 
iſſued out at the Cheſt at Chatham, and con- 
ſtantly and duly paid them; and for his 
Commanders, Officers, and others that ſerv- 


_ ed abroad, he, of his Royal Bounty, hath 


iven to thoſe that bear the Character of 


War, and purchaſe the ſame by their Fide- 


See Stat. 28 
Geo. 2. Co 1. 


lity and Valour, a pious Bounty called Smart- 
Money, over and above their pay; and laid 
the Foundation of an Hoſpital at Chelſea, in 
his Life-time, which his late Sacred Majeſty 
George the Second compleated, and. _ 
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ed, both for Beauty and Magnificence, ex- 
celling all in Chriſtendom. 
Nor muſt we net that noble Hoſpital 5 

at Greenwich, which for a further Encourage- 5% 8 170 
ment for Mariners, maimed or worn out with 5 ** 889 

Age, or any other Infirmity, in the Sea Ser- 25 33 15 W. 

our late moſt glorious Deliverer Kin 85 

William the Third, _ graciouſly pleaſed to 3: 14. 5 3 4 $. 
give as a Royal Dr a ſtately alace at — 2 c. 
Greenwich for an Hoſpital, which is ſince fo 12. S. 14. 6 
enlarged. as to receive a thouſand Seamen, An. c. '1 3:8. 8. 
and when compleat will be able to receive: ma Tas een 
five hundred more; which for Statelineſs and 1 Gee. 2. c. Sr. 
Grandeur, I may venture to ſay, will exceed 2: c. 9. 2 Geo. 


any thing of its Kind that 8 can g N — 6 . 
uce. . FIG + Co 25. S. 
0. 8 Geo. 2. e. 29. 11 Geo. 2. c. 30. 13 Geo. 2. 4 5. 11. 16. 18 


Gee, 2. c. 31. 20 Geo. 2. c. 24. K. 16. 17. 22 Geo. 2. c. 52. 25 Geo. 3. 
15 27 Geo. 2. c. 8 + 7. 28 Geo. 2. c. s S. 14. 29 Geo. 2. c. 29. 


2 Geo. 5 £+, $0: Geo. 3 „g. 16. 

A Ver 33 Uadertzk caking mul not be 
ered being 4 generous and e : 
| e by all the Officers of the Na- 
allowing T hree-pence 1 in the Pound to 
; dedufted* out of their Wages for the Main. 
 tenance of the Widows and Orphans of ſuch 
Commiſſion and Warrant-Officers, who die 
fince the 3oth of e 1732, from which 
time it commences ; which his late Maj jeſty 
King George II. was graciouſly pleaſed to en- 
. e the granting his Royal Commil- 
on, Date the 3oth of Auguſt 1732, 
by w which a n Maintenance is ſe- 
TT I. the following Allowance. 


C Captain | 451. per Arnum. 


5 Mafter j 3 | 
All other War- 5 : : 
rant Officers, | 

U 2 Do 
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Of the Navar Mirrrakxv part. Book I. 


The greateſt aſſurance of a Fleet is in the 
prudent Government of the Admiral; the 
greateſt weakening of it 1s by diſcontent, which 


generally proceeds from two things, want of 


ood Victuals at Sea, and Pay when come 
ome, theſe are the poor Mariners Agua vi- 
tæ; but want of them is ſuch an Agua fortis, 
as eats thro* all manner of Duty and Obedi- 


ence: That Prince that expects to be well 
- ſerved and obeyed, {eſpecially by an Engliſb- 


”  Pide Salmuth: 
in Pancir. Leg. 
rerum depræd. 
Ca. de Tri- 
amp h. Dion. 

Halicarnaſ. 
46. 5 


man) muſt take care that he ſuffer not a 
greater Power in his Fleet than his own; this 
Commander is Neceſſity, which breaks Diſ- 
cipline at Sea, and creates Diſcouragement 
at Land. „ We > op: RR 
XXIX. The Wiſdom of the Romans was 
mightily to be commended, in giving of 
Triumpbs to their Generals after their Return, 
of which they had various ſorts; but the 
greateſt was when the General rid in his Cha- 
riot, adorned and crowned with the Victori- 


ous Laurel, the Senators with the beſt of the 


Romans meeting him, his Soldiers (eſpeci 

thoſe who by their Valour had purchaſed Co- 
ronets, Chains, and other Enſigns of reward 
for their Conduct and Courage) following 
him: But what alas! could theſe to the 
more ſober repreſent any other but horror, 


ſince the Centers from whence the Lines 


-— 


were drawn, could afford nothing but Death, 
Slaughter and Deſolation on thoſe who had 
the Souls and Faces of Men; and if it were 
poſſible, that the Blood which by their Com- 
miſſions was drawn from the. ſides of Man- 
kind, and for which they made thoſe Tri- 
umphs, could have been brought to Rome, the 
ſame was capable of making of a Source 
great as their Tiber; but Policy had need * 


Crap. XIII. Of the Navar Mititary part. 
all its Stratagems to confound the Judgment 
of a Soldier by. exceſſive Praiſes, Recomi- 
pences and Triumphs, that ſo the Opinion 
of Wounds and wooden Legs might raiſe in 
him a greater Eſteem of himſelf, than if he 
had an entire Body. To allure others, ſome- 
thing alſo muſt be found out handſomely ta 
cover wounds and affrightments of Death; 


and without this Cæſar in his Triumph, with 


all his Garlands and Muſick, would look but 
like a Victim; but what ſorrow of Heart is 
it to ſee paſſionate Man, a Ray of Divinity, 
and the Joy of Angels, ſcourged thus with 
his own Scorpions? The cholerickneſs of 
War (whereby the luſtful heat of ſo many 
Hearts is reduced) ſtirs up the Lees of King- 
doms and States, as a Tempeſt doth weeds 
and ſlimy ſediment from the bottom te the 
top of the Sea, which afterwards driven ta 
the Shore, together with its Foam, there co- 
vers Pearls and precious Stones.: And tho? 
the Cannon ſhould ſeem mad by its continual 
firing, and the Sword reeking hot by its dai- 
ly ſlaughters, yet no good Man doubts but 

ey, even they, ſhall weather out thoſe 
Storms, and in the midſt of thoſe mercileſs 
Inſtruments find an inculpata Tutela, who love 
uſtice, exerciſe Charity, and put their Truſt 
in the Great Governor of all tbing s. 
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FEY © H A —5 XIV. 5 
of . ips of War, and 


leerer, mh in all 4 res as an undoubted 
of Sovere: ety 7 bs Riel mpire. . 


f. 07 155 e Seas 1 is Rięht is fo be paid tothe 
Rae if Eng dr * Jo 


ni In what — 1 King of England Bolus this 
Right, and by whom to be paid. 

Iv, theſe = ſpall negiect or refuſe to de the fame, 

niſbed and dealt withal. 

v. hes His Majeſty of Great Britain's Ships are 
6 e their Flag, and where not. 
I. OF tbe ſalutin 18 Oles, an Ports, bow 

1 ame is tobe = and on what Ternis. 


Ships mend — their ſaluting their Admirdl 
bin 


SE, 
es, Noblemen, und older 
180 e = Xs to be ſaluted coming abiard 


vr 
gs Lama! of any Forei Nation if met with- 
al, how to be Io an Fo rg Math i 7 


x. "Of the da War 'or py gf Trad of, 
Foreign Nia, faluting His 272 
War, how to be anfwered. 


XI. Of the faluting if His Majeſty's vium Fitts and 
ler, and when the Salute ceaſes. 
XY. 2 the Ogjectien that ſeems ta be made againſt 
11 Neceſſit , Be, of fuch Salutations. _ 
* Lf Rich and States attribute the Efedrs, 
TR 5 cauſe o 


hts, to preſe cri ption. 
XIV. That 2 ms and PACs ought nit to be 


diſordered for 2 Deſect of Right, in preſumption 
2 the Objection in 1. AT ages nd 


XV, The — of Wa and the-Cauſes juſ- 


10775 the ſame, 
Of thi Cauſes not juſtifiable in War, | 
* Aoder ation, and the utility of Faith and 


* Ir is evident by what hath been ſaid, 


that the Britiſb __ before the Roman 
Conqueſt, 


cuar. XIV. Or SALUTATIONS. 


Conqueſt, ever belonged to the Me of Great 
Britain, they always claiming and S the 
fole Dominion and — — the — 
which afterwards accrued to the Romans by 
Conqueſt, and from them tranſlated with i — 
Empire to the ſucceeding Saxon, Danifh, and 


Nornas Kings; and in the Reigns of thoſe 


Princes there were always ſome marks of So- 


vereignty paid, wherein the Right of the ſame 
was evinced and acknowledged. 


II. Now thoſe Seas in which this Salutation 
or Duty of the Flag are to be paid, are the 
four circumjacent Seas, in which all Veſſels 
whatſoever are to pay that Duty, according 
” the OBE of the ing ms = 4 

King Jabn. How far this Right is pay- 
able, appears in the Fourth A; in = 


Peace between His Majeſty and the States-Ge- 


neral of the United Provinces, in theſe words: 
That whatever Ships or Veſſels be- 
longing to the ſaid United Provinces, whether 


' Peſſels of War or other, whether fingle or in 


Eleets, fhall meet in any of the Seas fram Cape 
_ Finiſterre 70 the midde Point of the Land Van 
Staten in Norway, with any Ships or Voſſels 
belonging to His 
ther thoſe Ships be fiugle or in great number, if 
they carry His Majeſty of Great Britain's Flag 
or Jack, the aforeſaid Dutch #eſſels ar Ships 
Hall firike their Flag and lower their Tap-ſail,. 
in the ſame Manner, and with as much Reſpett- 
as bath at any Time, or in any Place, leon for- 


 merly prag. towards any Ships ef His Ma. 


jeſty of Great Britain, or his Predecoſſors, by 
any Ships of the States-General, er their Pre- 


deceſſors. 
holds not this Sala 


III. Now His 


tation or Reſpect, — — the League of 
x U 4 | the- 


Majeſty of Great Britain, -whe-. 
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' Or SALUTATIONS. Boon 1. 


the Article, but- as the fame is a RIGHT 


inherent to the Empire of Great Britain, and 
therefore in the firſt part of the Article it is 
declared in theſe Words : 85 © 
—— That the aforeſaid States General of 
the United Provinces, in due Acknowledgment 


on their Part of the King of Great Britain's 


Selden Mare 
Clauſum lib. 
2. cap. 23+ 


RIGHT to have bis Flag reſpetted in the 
Seas hereafter mentioned, fhall and do declare, 
and agree, —— Vn 

Now this Right extends and ſubjects all 
Nations whatſoever that ſhall paſs through 
thoſe Seas, and between thoſe Places, meeting 
with any of His Majeſty's Ships of War, 
bearing his Flag, Jack, or Cognizance of 
Service, to ſtrike their Top-ſail, and take in 


their Flag, in acknowledgment of His Iv 


ty's Sovereignty in thoſe Seas; and if any ſha 
refuſe to do it, or offer to reſiſt, they may be 
compelled, vi, & manu forti, for His Majeſty's 


Honour is by no means to receive the leaſt 


Diminution. - | | 
IV. If therefore any of His Majeſty's Sub- 
jects ſhould be ſo negligent or forgetful to 
pay that Obedience, when it may be done 


Without loſs of the Voyage, they are to be 


ſeized on, and brought to the Flag, to anſwer 
the Contempt, or elſe the Commander may re- 


mit the Name of the Ship, Commander or 


Maſter, as alſo the Place from whence, and 


5 the Port to which ſhe ſhall be bound, to the 


Admiral; however, before ſhe is diſmiſſed, 
ſhe muſt pay the Charge of the Shot that her 
Negligence or Forgetfulneſs occaſioned, and 


afterwards may be indicted for the ſame, and 
feyerely puniſhed. | 


V. In His Majeſty's Seas, none of his Ships 
ef War are to ſtrike to any; and in no _ 
by | Part 


"Cnay. XIV. Or SALUTATIONS. 
'Part is any oy of His Majeſty to ſtrike her 
Flag or Top-fail to any Foreigner, unlefs 
fuck Foreign Ship ſhall have firſt ſtruck, or 
at the ſame time have ſtruck her Flag or Top- 
fail to His Majeſty's Ships. | 
VI. But if any of the King of England's 
Ships of War ſhall enter into the Harbour of 
any Foreign Prince or State, or into the Road 
within ſhot of Cannon of ſome Fort or Caſtle, 
yet ſuch Reſpect muſt be paid, as is uſually 
there expected, and then the Commander is to 
ſend aſhore to inform himſelf what return 
they will make to his Salute; and that if he 
hath received good Aſſurance, that His Ma- 
jeſty's Ships ſhall be anſwered Gun for Gun, 
the Port is to be ſaluted, as is uſual; but 
without aſſurance of being anſwered by an 
equal number of Guns, the Port is not to be 
fluted: And yet in that very reſpect before 
the Port is to be faluted, the Captain ought 
to. inform -himſelf, how Flags (of the ſame 
quality with that he carries)-of other Princes 
have been ſaluted there, the which is peremp- 
torily to be inſiſted on, to be ſaluted with as 
great Reſpect and Advantage as any Flag (of 
the ſame quality with the Captains) of any 
other Prince hath been ſaluted in that place. 
VII. A Captain of a Ship of a ſecond Rate, 
being neither Admiral, Vice-Admiral, nor 
Rear-Admiral, at his firft coming and falut- 
ing his Admiral or Commander in Chief, is 
to give Eleven Pieces, his Vice-Admiral Nine, 
and his Rear-Admiral Seven, and the other 
proportionably leſs by two, according to their 
Ranks; but the Commander or Captain of a 4rtic. 33. 
Ship is not to ſalute his Admiral or-Com- 
mander in Chief, after he had done it once, 
N | e except 
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' Or SALUTATIONS. Boo I. 
except he hath been abſent: from the Fl 
Two Months. . 

; bow oh hi r 
carry or, Duke or leman, 
at ** aboard he is to give Eleven 
Pieces, and at his Landing Fifteen; and when 
5 dy or Gentleman 


IX. When an Admiral of any Foreign Na- 
tion is met with, he is to be anſwered with the 


like Number by all the Ships he ſhall ſalute; 


if a Vice-Admiral, the Admiral is to anſwer 
him with twelve leſs; but the Vice-Admiral 
and Rear-Admiral, and as many of the reſt 
as he ſhall ſalute, ſhall give him the like Num- 
ber; if a Rear-Admural, then the Admiral 


and Vice-Admiral to anſwer him with two 


leſs; but if he ſhall ſalute the Rear-Admiral 
or any other, they are to anſwer him in the 
like Number. ce 
X. When a Man of War or Merchant Man 
of another Nation, -or of our own, falutes any 
of the King's Ships, he is' to be anſwered by 
ff! ˙¹ð¹wm̃ | 
l. e — the Ca e Ma- 
eſty's Ships occaſion to ſalute 
of the Ents Caſtles, bovis to give-two Guns 
leſs: than they are directed to give upon ſalut- 
ing their Admiral or Commander in Chief, 


© as aforeſaid: But this extends only to time of 


Peace; for if War is begun, no Guns ought 


to beifired in Salutes, unleſs to the Ships or 
Caſtles of ſome Foreign Prince or State in 
; Amity. | | 65 


XII. Thoſe 


Orr. XIV. Or SALUTATIONS. 299 
XII. Thoſe Duties or Obligations being 
hid on Communders, they conſiſt of two parts; f 
the one is that antient preſcription, which che 

Crown of England claims by virtue of the So- 
yercignty of that Empire; the other is but 

lat Reſpe& which is paid as viſible Marks of ; 
Honour and Eſteem, either to Kingdoms or | 
Perſons publick or private, to whom theſe ſe- 

veral Commands are to be obſerved; and yet 
in thefe, which are both innocent and harmleſs 
df themſelves, we want not thoſe, who being 
empty of all that may be called Good, want 
not malice to ſtart up words, Mberefore ſbauli 
the. Lives of Men, even Chriftian Men, be ex- 
poſed to Death and Slaughter for Shadows (as 

they call them) the Rigbt of Salutation or 

Compliment being no other in their Opinion. 

XIII. -Admitting therefore that the Evi- 

dence of original Compacts and Rights ſtand 

at ſuch remote diſtances from us, that they 

are hardly diſcernable, and that the principal 

of Civil Things, as well as Natural, is ſought 
for in a Chaos or Confuſion; ſo that the Evi : 
denee of antient Facts veſtigia nulla retrorſum, 
there being no infallible marks of their pre- 
exiſtence (one ſtep doth fo confound and obli- 
terate another) and that time itſelf is but an 
imagination of our own, an intentional, not a 
real "meaſure for actions, which pafs away 
concomitantly with that meaſure of time in 
which they were done, for which reaſon we 

talk of antient Things, but as blind Men do 
of Colours: Notwithſtanding Preſcription is Coke on Las- 
3 by moſt to hold out ſuch an Evi- ton, fal. 
Jence, chat us they ſay, it ought to filence all 113, 114 
Counterpleas in all Tribunals, and by the 
preſent allowance which is indulged to it, it 

either proves a good, or cleanſes a K 

| Title; 
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or SALUTATIONS. Book 1. 


Title; and hath this Power in the Civil Con- 


ſtitution of the World, that for Quietneſs 
ſake what it cannot find, we grant it a Power 
to make. 5 85 

And if we examine all this ſtrictly at the 


two great Tribunals, the external and the 


Deorum inj u- 


internal, and argue the Jus of it, as Stateſ. 
men and Lawyers do, we can then raiſe the 
Argument of it no higher in the external or 
temporal Court, than only this That it 
is very convenient it ſhould have the effects of 
Right ;, leſs Properties and Dominion of things 


ſhould be uncertain, and by the apparent negli. 
Fences of Time Owners fhould be puniſhed ; and 


that Controverfies may have a ſpeedy end: States 
looking more after publick repoſe and quiet 
than after ſtrict Virtue z and more after thoſe 
things which are ad alterum, than that which 
concerns a Man's own ſelf; for, ſay they, 
T he Gods look well enough after their own In- 


rie Diis cures juries: States meddle not ſo much with great 


Prodigalities as in petty Larcenies, our chief- 
eſt Liberty, Privileges, or Prerogative in this 
World, conſiſting only in an uncontroulable Right, 
which we have to undo ourſelves, if we pleaſe. 
Certainly. if we plead at the other Tribunal, 
as conſcientious” Lawyers, we muſt give 


our ultimate Reſolution out of that Law, 
| Quæ inciditur non are, ſed animis: Which is 


not. engraved in Tables of Braſs, but in 
the Tables of our Souls; for the Rule of Law 


tells us, Quæ principio vitiantur, ex poſt fats 
_ reconvaleſcant, and that preſcription or uſu- 


caption (which is but the lapſe of ſo much 
Time) hath the power to make Wrong a Right; 
yea, to change the morality of an Action, and 
turn Quantity into Quality : Upon the Re- 
ſult of all which taking for granted, e 

| thole 


* 
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thoſe ſtubborn People do hold, that inſtead of 


being a Right, or a certain Cauſe or Proof 
of it, it only makes a ſhadow or an opinion 
of Right. 


XIV. And when we have taken thoſe peo- 


ple by the hand, and with eagerneſs run with 


them to the very bottom and end of the line, 


and there find nothing, we are but in Pompey's 
Aſtoniſhment, when after his Conqueſt of 


Feruſalem, when he had with ſuch reverence . 
and curioſity viſited the Sanctum Sanforum, 
and found nothing there but a pair of Candle- 


ſticks and à Chair, in which there was no God 
ſitting; yet for all this Miſtake, he would 


not (as Joſephus faith) diſorder or rob the Machiavels : 
Temple, which he took by force of Arms, Diſcourſes, | 
| becauſe the very Opinion of Religion hath ſome- © - 


thing of Religion; (which made Facob accept 


of Laban's Oath by an Idol) ſo ought not 


we for defect of giving the Cauſes of the. 


Inception of Preſcription, or of the Right 


in Preſcription diſorder a State, or be the 


_ occaſion of ſetting of two Nations at En- : 


mity; nay, though in Conſcience. we are 
fatisfied that it contains but the Opinion 


or Shadow of Right: And as to the invol 


ving the Lives of the Innocent, there is no 


ſuch thing in the matter, for there is not 


required any thing which they do not owe, 


nor are they deſigned to Death; but if the 5 


Cauſe be ſuch, that they that are Innocent 


muſt periſh, that is, be expoſed to Death by 


their Rulers, becauſe they obſtinately will not 

ma that which is right, but will involve the 
ives of their innocent Subjects by Force, to 

defend that which is wrong, ſuch guilty Go- 


vernors muſt anſwer for the Defect of their 


own evil Actions: On the other hand, there 
=. | 008" 
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can be no doubt made, but he that hath an 
undoubted Right, being a Sovereign, the 
Subjects partake in the fame, and the Indig. 
nity offered to him, they immediately become 
Partakers in the Suffering, for the Satisfacti- 
on of which they may, e | 
the Law of God and Nations to fect Roper? 
on (if their Prince ſhall command) vi, & many 
forti, by the Hazard of their Blood and Lives. 

XV. On the other hand, as War. intro- 
duces the greateſt of Evils, viz. the taking 
away of Men's Lives, and that which is equi- 


valent to Life; fo right Reaſon and Equity 


tells us, that it ought not to be undertaken 
without the greateſt Cauſe, which is t. ; keep- 
ing of our Lives, and that without which 


dur Lives cannot be kept; or if they ſhould 


be kept, yet they would not be of any 
value to us, ing thre may be a Life workd 
aptivity ; wherefore as we 
are forbidden to go to Law for a little Oc- 
caſion, ſo we are not to go to War, but for 
the greateſt. Now thoſe things that are equi- 
valent to a Man's Life, gre ſuch to whom 


| 1 the ſame equal Pu- 


niſhment as to Murderers, and ſuch were 
breakers into Houſes, breakers of Marriage- 
fidelity, Publifhers of falſe Relig gion, and thoſe 
who rage in unnatural L. Ind the like. 
However, before Men's Perſons or Goods 
are to be invaded by War, one of theſe three 


Conditions is requiſite. 


1. Neceſſity, according to the tact Con- 
tract in the firſt dividing of Good, as hath 


been already obſerved. 
2. AD 


3. A Man'sill Merits, as when he doth great 
Wrong, or takes os with thoſe who do it. 


Againſt 


7 
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_- Againſt which if any thing is committed, 
War may be commenced, nor is the fame re- 
pugnant to the Laws of Nature; that is, 
whether the thing may not be done unjuſtly, 
which hath a neceſſary Repugnance to the 
rational and ſocial Nature; amongſt the firſt e 
Principles of Nature, there's nothing repug- _ 5 
nant unto War; on the other hand, there is : 
much in favour of it, for both the end of . 
War, the Conſervation of Life and Members, 9 
and the keeping and acquiring of things uſe- : 
ful unto Lit, is moſt agreeable to thoſe Prin- 
8 - ire X 2009 _ "ay — 0 to that ' 
is not diſagreeable, ſince every livin 
thing hath by the Gift of Nature Ste ck 
to the end it may be able to help and defend 
itſelf. Beſides, Reaſon and the Nature of Lian Leg. 1. 
Society, inhibits not all Force, but that which 77,77 7 
is repugnant to Society, that is, which depri- 4; arma. 
veth _— of his Right; for the end of So 
ciety is, that every one may enjoy his own 
a ought to be, and 3 ave been, 
though the Dominion and Property of Poſſeſ- 5 
ſions had not been introduced; for Life, 
Members and Li would yet be proper 
to every one; and therefore without Injury 
could not be invaded by another: To make 
uſe of what is common, and ſpend as much 
as ſuffices Nature, would be the right of the 
Occupant, which Right none could without 
Injury take away. And this is proved by that 
Battle of Abrabam with the four Kings, who 
took Arms without any Commiſſion from 
GOD, and yet was approved by him; there- 
fore the Law of Nature was his Warrant, 
| Whoſe Wiſdom was no leſs eminent than his 
SanCity, even by report of Heathens, Beroſus 
and Orpbeus; nor is the ſame RE + the 
| ebrew 
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| Hebrew Law or Goſpel, as the ſame is moſt ex- 

Lib. 1. cellently proved by the [ucomparable Grotius *. 

cap. I. XVI, On the other-hand, the Fear of un- 

. certain Danger, as building of Forts, Caſtles 

and Ships, and the like, mou the former 

be on Frontiers, the refuſing of Wives (when 

others may be had) the changing of Countries 

either Barren or Mooriſh for. more fertile or 

healthful which may juſtly be done; as in 

the Caſe of the old Germans, as Tacitus re- 

lates: So likewiſe to pretend a Title to a 

Land, becauſe it was never found out or 

heard of before; that is, if the ſame be held 

by a People that are under a Government; 

nay, though the Government be wicked or 

think amiſs of GOD, or be of a dull 

Wit; for Invention is of thoſe things that 

belong to none ; for neither is moral Vir- 

tue, or Religion, or Perfection of Under- 

Vigor. de Ind. ſtanding required to Dominion; but yet if a 

rel. 1. 1. 31. new Place or Land ſhall be diſcovered; in 

which are People altogether deſtitute of Rea- 

ſon, ſuch have no Dominion, but out of Cha- 

rity only is due unto them what is neceſſary 

_— Fare for Life; for ſuch are accounted as Infants 

6. 7, 8.” or Madmen, whoſe Right or Property is tranſ- 

.. *© * ferred, that is, the uſe of the ſame, accord- 

| ing to the Law of Nations; in ſuch Caſes a 
charitable War may be commenced. 

XVII. To prevent all the ſad Calamities 

that muſt inevitably follow the ungoverned 

Hand in War, Faith muſt by all Means be 

+ Jaboured for; for by that, not only every 

; Common-Wealth is conſerved, but alfo 

that greater Society even of Nations, that 

once being taken away, then farewel Com- 

merce, for that muſt be then taken away from 

Man; for Faith is the moſt ſacred Thing that 
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is ſeated in the Breaſt of Man, and is fo 
much more religiouſly to be kept by the ſu- 
preme Rulers of the World, by how much 
more they are exempted from the Puniſhment 
of their Sins here than other Men: Take 
away Faith, and then Man to Man would be 
(as Mr. Hobbes obſerves) even Wolves; and 
the. more are Kings to embrace it, firſt for 
Conſcience, and then for Faith and Credit 
ſake, upon which depends the Authority of 
their Government. The Ambaſſadors of Juſ- 
tinian addreſſed their Speech to Choſroes after : 
this manner: Did not we ſee you here with our Procopius Per- 
own Eyes, and pronounce thoſe Werds in your + 2. 
Ears, we ſhould never have believed that Choſroes, 
the Son of Cabades, would bring his Army, and 
enter forcibly into the Roman Bounds, contrary 
to his Leagues, the only hope left to thoſe that 
ure affiifted with War ? For what is this, but 
« to change the Life of Men into the Life of wild 
"Beaſts * Take away Leagues, and there will be 
eternal Wars, and Wars without end will have 
this Effet, to put Men beſide themſelves, and 
diveſt them of their Nature. If then a ſafe 
Peace may be had, it is well worth the re- 
leaſing of all or many. Injuries, Loſſes, and 
Charges, according to that in Ariſtotle: Bei- 
ter it is to yield ſome of our Goods to thoſe that 
are more Potent, than contend with them and 
.doſe all; for the common Chances of War 
muſt be conſidered, which if ſo, the Scope of 
the principal Part of this Firſt Book may be 
-avoided, and we let into the peaceable Track 
of Traffick and Commerce. | 
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Of che various Rights and Obligations 
of Owners and Partners of Ships in 
Caſes private. 


I. OF Navigation in general. 
II. Of Owners, their ſeveral Powers over thoſe V:ſ- 
3 are Partners in. Treuer for a part of a 


III. Where Ships are obliged to make a Veyage before 
they can be fold; and what may he dont when part 
proteſt againſt a Voyage. | 

IV, - 4 4. 8 in by the Quuners, and 

the reaſon why in ſuch a Manner. LIP 

V. Where the Owners ougbt to be repaired for the 
Damages of (9 Maſter. | | 
VI. Where Ships broke in pieces determine the Part- 
nenſbip as to the Veſſel, and where not. 

VII. Where a Ship all be the Builder's, and where 
only his whoſe Materials Jhe was erected with. 
VIII. ene Property of the Veſſel altered changes 
not that of the Boat. | 

IX. A Ship for the at of Piracy becomes forfeited; 
pet 13 hde /old, where the Praperty may be 

_ queſtioned. 

X. Momes borrowed by the Mafter, where the ſame 

oblipes the Owners, and where not. 

XI. Whether he that obtains an unlawful Poſſeſſion 

of a Ship, ſhall anſiuer the full Freight to the 


Owners. | | 

XII. And where the Owners ſpall have their Freight, 
though they loſe their Lading. | 

XIII. Where a Ship may become a Deodand, and 
where not, Not 7204 ted till Condemnation. 

XIV. Hew recoverable by tbe Laws of VP. 
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XV. Foreign Ship naturalized upon Sale needs not to 
make Oath again upon the New A. 

XVI. Forfeitures for delivering Goods without paying 

the Duties. 


I. VN the precedent Book having obſerved 
1 ſomething of the Rights of Perſons and 
of Things in a State of Nature, and how 
neceſſarily they came at firſt to be appropriated, 
and how equitably they are now continued in 
the poſſeſſion of thoſe to whom they are con- 


ned by the donation of others, by the Laws of 


ations, and maintained or deſtroyed by the 
equity of thoſe various Laws which rule and go- 
vern them in reference to Matters publick, all 
which is juſtified by the Scripture itſelf: It may 
not now ſeem improper to examine the private 
cauſes changing the ſame, and of the contin- 
gencies and advan that wait on that 
which we properly call Commerce. 


The Great Creator having finiſhed. his. 


Mighty Work, and given Man that Domi- 
nion which he now enjoys, as well over the 
Fiſh in the Seas, as the Beaſts in the Field, 
he was not forgetful of beſtowing on him 
thoſe things which were neceſſary for the Go- 
vernment and ſupport of the ſame, creating 
at the ſame time Trees which grow as it were 


ſpontaneouſly into Veſſels and Canoos; which 


wanted nothing but launching forth to ren- 
der them uſeful for his accommodation, 
which afterwards he by his Divine Genius 
(inſpired by that Mighty One) finding Ma- 
. tenals, hath ſince ſo compleated and equip- 
. ped, as to render it the moſt beautiful and 


ſtupendous Creature (not improperly ſo call- 


ed) that the whole World can produce, which 


being not retarded by lett of Winds, or other 


dontingent accidents, ſubmits itſelf to plow 
1 5 Bag 8 » W- the 
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Fitzgib. 192. But the Admiralty compe 
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the unknown paths of that vaſt Element, to 
brave all. Encounters of Waves and Rocks, 
to fathom and ſurvey the vaſt immenſities 
of the very World itſelf, to people, culti- 

vate, and civilize uninhabited and barbarous 
Regions, and to proclaim to the Univerſe the 
Wonders of the Architect, the Skill of the 
Pilot, and, above all, the Benefits of Com- 
merce; ſo that it is no wonder at this day to 
find Nations contending who ſhould ſurpaſs 
each other in the Art of Navigation, and to 
monopolize, if poſſible, the very Commerce 
and Trade of the World into their hands; 

and that, all by the means of this moſt excel - 
lent Fabrick. 


Aretin. poft II. Hence it is, that Ships and Veſſels of that 


gan. Faber. 


J. . den ex. Kind being originally invented for uſe and pro- 


ercitor. aum. fit, not for pleaſure and delight, to plow the 
3. Inft. d Seas, not to lie by the Walls, to ſupply thoſe of 
oblig. que ex the Mountains, as well asthoſe onthe Sea Coaſts, 
725 U eller. Therefore upon any probable deſign the 
major part of the Owners may even againſt the 
conſent, though not without the privity and 
knowledge of the reſt, freight out their Veſ- 
{el to Sea. nay eng AAS +. | 
If it ſhould fo fall out that the major part 
proteſt againſt the Voyage, and but one left 
that 18 for the Voyage, yet the ſame may be 
effected by that Party, eſpecially if there be 
equality in Partnerſhip. +29 | 


; Is them to give 
Houſton v. - Security for her ſafe Return; and the Recog- 
Hebdon, Trin. 5 
18 and ig MZance may be lued there. = 


Geo. 2. B. R. Degrave v. Hodger. Paſch. 6 An. B. R, 1707. L. Raym. ; 
223. 2d Edit. 2 L. Raym. 1285. 5 

But where two Part- Owners ſent out the 

Ship, without the Conſent of the third, and 

Me was loſt; the third muſt bear his Propor- 

wo 99 EY 8 Fm tion 
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tion of the Loſs, becauſe he would have had 
his Share of the Profits, if any. 1. Vern. 297. 
But note, in this Caſe there had been no pre- 
vious Application to the Admiralty, as there 1 
ought to have been. 
The Account of the Voyage ſettled by a Fern. 465. 
major part of the Part- Owners, binds the reſt. 
As an Encouragement to the Building of 
Ships being of that univerſal Advantage to 
the Publick in point of Trade, and Com- 
merce, to contrive and veſt the Owners pro- 
priety in them, both by the Common Laws 
of this Realm, and the Maritime Laws, it is: 
provided, that in caſe a Ship be taken away TE, 
or the Owners diſpoſſeſſed, they may maintain 
an Action of T rover and Converſion for an 8th, - = 
a 216th, or any other Part or Share of the ſame. 
In an Action on the Caſe, the Plaintiff de- Tenants in 
clared that he was Owner of the 16th part of Common of 
a Ship, and the Defendant Owner of another Ship. f 
16th Part of the ſame Ship, and that the De- 
fendant fradulently and deceitfully carried the 
ſaid Ship ad loca tranſmarina, and diſpoſed g 
of her to his own uſe, by which the Plaintiff 
loſt his 16th part to his Damage: On not 
guilty pleaded, and verdict for the Plaintiff, 
it was moved in Arreſt of Judgment, that the 
Action did not lie, for tho' it be found de- 
ceptive, yet this did not help it, if the Action 
did not lie on the ſubject matter; and here 
they are Tenants in Common of the Ship, 
and by Littleton between Tenants in Com-, . f. ye; © 
mon there is not any Remedy, and there can- 1 Ill. 199. 5. 
not be any fraud between them, becauſe the 200. a 
Law ſuppoſes a truſt and confidence betwixt 54 290, 
them; and upon theſe Reaſons Judgment * 
was given quod Querens nil capiat per billam. 
Craves againſt Sawcer, T. Raym. 15. Lev. 
Is 7 X 3 | 29. 


& F ? . & 5 8 : © ; 
4, . & to continue their paction or partnerſhip with- 
T2 poſe * & out ſundering; but yet if they will ſunder, 
» E0ds | 
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29. and 1 Keble 38. Bennington againſt Ben- 
nington. 3 Leon. 228. 5 

III. Owners by Law can no ways be obliged 


the Law Marine requires ſome conſiderations 


to be e before they can do ſo. And 
Leg. in hoc pa- therefore if the Ship be newly built, and never 


rag. fi conve- yet made a Voyage, or is newly bought, ſhe 


ziat pro Sco. ' ought to be ſubject to one Voyage upon the 
| common out-read and hazard, before any of 
the Owners ſhall be heard to ſunder and diſ. 
charge their parts; but by the Laws of En- 
pen | the Owners may, before any ſuch Voy- 
age, ſell or tranſmit their Right. 
Bart. E Paul. If it falls out that one is ſo obſtinate that 
Leg. bæc di- his Conſent cannot be had, yet the Law will 
9 eum enforce him either to hold, or to ſell his pro- 
L. J. portion; but if he will ſet no Price, the reſt 
may out-rigg her at their own Coſts and 
Charges, and whatſoever Freight ſhe earns, 
he is not to have any Share or Benefit in the 
ſame. But if ſuch Veſſel happens to miſcarry 
or be caſt away, the reſt muſt anſwer him his 
Part or Proportion in the Veſſel. 


25 o Leg But if ic ſhould fall out that the major Part 
juris 


navi: 


«ris of the Owners refuſe to ſet out the Veſſel to 
in Leg. % % Sea, there by reaſon of the unequality they 
23 4 may not be compelled; but then ſuch Veſſel 
Leg. arbori- is to be valued and fold : The like where 
bus. F. navis part of the Owners become deficient or un- 
de uſufrud. able to ſet her forth to Sea. . 

„ hor aliter IV. The Maſter of the Veſſel is eligible 
5 ofe & by the Part-Owners in Proportion, not by the 
babi. Majority, and he that is moſt able is to be 

referred. The Wiſdom of the latter Ages 
ave been ſuch, that few have gone out in 
that condition, but thoſe that have commonly 


had 
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had Shares or Parts in the ſame Veſſel. In 
the preferring therefore of a Maſter, his Abi- 
lity and Honeſty is to be conſidered, ſince on 
him reſts the charge not only of the Veſſel, 
but of the Lading; their very Actions ſub- : 1 4 
jecting the Owners Þ to anſwer for all Damage 122 146. © 
that ſhall be ſuſtained by him or his Mariners, 4 _ 2 — 6 448 
be it in the Port or at Sea, to the Lading or 866. pl. 22. 
Goods of the Merchant or Laders, and they Mor/e v. Slue. 
are made liable as well by the Common Laws P. 5e; 
of England, as the Law + Marine. — 3 $2. 3. 14 
7 15 the Maſter commits Offences either e 
negligently or wilfully, he ſhall be reſponſible 
over to his Owners for the Reparation of Da- 
mage; nor are they bound to join, but may 
ſever and ſue apart as well by the Common 
Law as the Marine: So likewiſe if the Ship“ Szazley v. 
hath earned Freight, and part of them receive e "WM 
their parts, the reſt may bring their Action for 44 
their Share, without joining with the others. 7... 
The Defendant and ſeven other Perſons Maſters and 
| were Proprietors of a Ship, in which Goods _ W ee 
were uſually tranſported for hire, and the Pnndie. 
Plaintiff anerat Goods upon the Ship to be 
carried for Hire, from London to Topſham, in 
Comitatu Devon, and that the Defendant re- 
ceived them, and undertook to bring them 
to Topſham, but that he not being careful o 
his Duty, but neglecting it, tam improvidentur 
placed and carried the faid Goods, that tho? 
the Ship ſafely arrived at Topſham, yet the 
Goods were ſpoiled: And upon 20 culp.. 
pleaded, the Jury found. a ſpecial Verdict, 
' viz, That the Defendant and ſeven other 
Perſons were Proprietors and. Part-Owners of 
the Ship, that the Ship had a Maſter locat in- 
her by the Part-Owners, who had 607; Wages: 
for every Voyage between Topſbam and: Lon- 
| X 4 don, 
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pulantem in g. Pieces, with an intent to convert the ſame to 
9 e other 


"Or OWNERS and Bock II. 


don, that the Goods were delivered to the 


Maſter, none of the Part-Owners being pre- 


ſent, and that there- was not any Contract 
made with them or any of them by the Plain- 
tiff, that the Ship arrived ſafe to Topſbam, but 


the Goods were ſpoiled. Et fi pro Quer pro 


Quer /i non pro Def. 


And two Points were made. 
1. If the Proprietors are chargeable no 


Contract being made with them, and there 
being a Maſter that is chargeable in reſpect of 


his Wages, according to the Caſe of Morſe 


and Slue, yet per Holt Ch. Fuftice clearly, 
that tho' the Maſter be chargeable in reſpect 
of his Wages, ſo are the Proprietors in reſpect 


of their Freight that they receive for the car- 


riage of the Goods, at the Election of the 
Plaintiff. . 


2. If the Action lay againſt the Defendant 


alone, it appearing that there are other Part- 
Owners not made Defendants; and held that 


the Action did not lie againſt him ſole, but 
ought to have been againſt all the Part- 
Owners, for all the Part-Owners are charge- 
able in reſpect of the Profit they make by the 
carriage of the Goods, and that in point of 
Contract upon their undertaking, be it im- 
po or expreſs, and are not chargeable as 

reſpaſſers, for then one might be charge- 
able alone, but in point of Contract upon 
their Receipt of the Goods to be carried 
for hire. Judgment pro Defen. as by 3 Med. 
321. Boſon con. Sanford 3 Levinz. 258. where 
it is with a Cur, adviſare, mes le Reporter ut 
audivit Judgment pro Defen. | 

VI. If a Ship be broken up or taken in 
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other uſes; if afterwards, upon Advice or Saeram ff. de 

change of Mind, ſhe be rebuilt with the ſame ver. oblg. 
Materials, yet this is now another, and not 

the ſame Ship, eſpecially if the Keel be ript 

up or changed, and the whole Ship be once 

all taken aſunder and rebuilt, there deter- 

mines the Partnerſhip quoad the Ship. But if 7,,, Judi 5. 
a Ship be ript up in parts, and taken aſun- In. F. de Leg. 
der in parts, and repaired in parts, yet ſhe 

remains {till the ſame Veſſel and not another; 

nay, though ſhe hath been ſo often repaired, 

that there remains not one ſtiek of the origi- 

nal Fabrick, | | X 

VII. If a Man ſhall repair his Ship with Leg. Myfus f. 

Plank or other Materials belonging to another, 4 rei vinaze. 
yet the Ship maintains and keeps her firſt 

Owners. | PLE | 
But if a Man take Plank and Materials be-. lib. 6. tit. 1. 
longing to another, and prepared for the uſe l · 1. 
of Shipping, and with them build a Ship, the 

Property of the Veſſel follows the Owners of 

the Materials and not the Builder. 

But if a Man cut down the Trees of ano- Leg. fexmeic, 
ther, or takes Timber or Planks prepared for. J. de acg. rer- 
the erecting or repairing of a Dwelling- £9" © Leg. 
Houſe; nay, though ſome of them are for ES 

Shipping, and builds a Ship, the Property pigz. az. 

follows not the Owners but the Builders. | 

i VI. If a Ship be ſold together with her Leg. Marcellis 
Tackle, Furniture, Apparel, and all other i $- arma- 
her Inſtruments thereunto belonging, yet by 2 9. 
theſe Words the Ship's Boat is not conveyed, * Ee 
but that remains ſtil] in the Owners; ſo it is , Rolls A- 
if the Ship be freighted out, and afterwards bridg. 5 30. 
at Sea ſhe commits Piracy, the Ship is for- Bald. in Leg. 
feited, but the Boat remains ſtill to the ©#727929745 

* | ? tic. fœnore, 
bo | num. 6. 


And 


—— 


Pi 7 
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And though Ballaſt is generally uſed in 
Shipping by thoſe Ships that are freighted 
outwards, in order to bringing home of 
Goods, yet is not the fame any part of the 
Furniture of the Veſſel; and ſo it was ad- 
judged in debt on Bond, The Condition was, 
that whereas the Plaintiff had bought of the 
Dtefendant a Ship, if the Plaintiff ſhall enjoy 
the ſaid Ship with all the Furniture belonging 
to the ſame, without being diſturbed for the 
Ship or any Furniture appertaining to it, that 
then, Sc. And the caſe fell out to be, that 
after the ſale of the Ship, a Stranger ſued the 
Plaintiff for certain Monies due for Ballaſt 
bought by the Defendant for the ſame Ship, 
in which Suit he obtained Sentence, upon 
which the Ship was ſeized, The Queſtion was, 
If Ballaſt be Furniture for a Ship or not, it 
Linter's Caſe, was reſolved that it was not; for though it 
Leen. 46, 47. may be as neceſſary as Sails, yet it is not al- 
ways ſo, for ſometimes they ſail without Bal- 
laſt, for the Merchandize itſelf may be ſuf- 
ficient to anſwer that Purpoſe. | 
Bingley's IX. If a Ship commits a Piracy, by reaſon 
Caſe, Roll. of which ſhe becomes forfeited, if before ſei- 
* zure ſhe be bona fide ſold, the Property ſhall 
Ne. lib. 14. not be queſtioned, nor the Owners diveſted 
tit. 1. f. 17. of the ſame. | 
| A Mortgagee of a Ship, by Deed, intruſts 


17 [ the Mortgager with the original Bill of Sale; 


1. P. William; the Mortgager indorſes thereon ſubſequent 
393, 394 Mortgages or Bills of Sale of ſeveral Parts of 
the Ship, the firſt Mortgagee acquieſces, he 

ſhall be poſtponed. - 


Dronerr mes. , X. If a Maſter ſhall take up Monies to 


of Aires . 
I of 


mend or victual his Ship where there is no 
occaſion, though generally the Owners ſhall 
anſwer the fact of the Maſter, yet here 8 


2 
Fg 


* , 
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mall not, but only the Maſter. But if there 

were cauſe of mending the Ship, though the Bridgnaz's 
Maſter ſpend the Money another way, yet Cafe, Hobart. 
the Owner and Ship become liable to the ſatis-/77 *'» 1#: 
faction of the Creditor; for it were very un- 
reaſonable that the Creditor ſhould be bound 
to take upon him the care of repairing the 
Ship, and upply the Owners Room, which 
mult be ſo, if it ſhould be neceſſary for him, 
to prove that the Money was laid out upon 
the Ship; ſo on the other hand, it ſtands with 
reaſon that he be ſure that he lends his Money 
on ſuch an occaſion, as whereby the Maſter's 
fact may oblige the Owners, which he can- 
not do otherwiſe, unleſs he knows that the 
Money borrowed was neceſſary for the repair 
of the Ship; and therefore if the Ship wanted G1yr African. 
ſome repairs, and far greater and more extra- yr cod. beg. 
vagant Sum was lent than was needful, the &. 
Owners ſhall not be liable for the whole. 3 
The Eaſt-India Company's Agent in the 1. P. Williams 
Indies bought a Ship and her Cargo of the 395+ 
Commander, who had no Power to ſell her; ; 

the Owner had the Value decreed for Ship 

and Cargo (the Value being found by a Jury) 

and Indian Intereſt, viz, 12 J. per Cent. 


XI. If a Man gets poſſeſſion of a Ship Dig. 18.6. tit- 


having no Title to the ſame, by the Law 1. 62. C 46. 
Marine, he ſhall anſwer ſuch Damage as the J. , p 
Ship in all probability might have earned; 5 % on h 
and the reaſon of that is, becauſe the only ſame Law. 
end of Shipping is the Employment thereof; 
but if a Warrant be directed out of the Ad- 
miralty to the Marſhal, to arreſt ſuch a Ship 
and Salvo Caftodire, who by force of the ſame 
enters into the ſame Ship, though the War- 
rant does not mention that the Officer ſhould 


3 


carry away the Sails of the ſame Ship, yet nge 


may 


. 
2 / | 
11.4 A of 3 C # ? ; 
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Creamer v. may juſtify the taking the ſame, for that he 
2 ag, Cannot Salvo Cyſtodire the ſame Ship, unleſs 

i he carries away the Sails. 5 
4 XII. A Ship is freighted out, accordingly 
ſhe receives in her Lading purſuant to Agree- 
Digeſ. lb. 19. ment. afterwards an Embargo happens, and 
tit. 2. 61. the Laden is taken as forfeited, yet the 


Scævola on Owners ſhall notwithſtanding receive Freight, 


the ſameLaw. for here is no fault in them, but only in the 
Merchant. = | | . 

XIII. In Agua dulci a Ship may become a 

Deodand, but in the Sea, or in Aqua ſalſa, 
3 If. fl. 58. being an Arm of the Sea, no Deodand of the 
Ship or any part of it, though any body be 
drowned out of it, or otherwiſe come by their 
Death in the Ship; becauſe on ſuch Waters, 

Ships and other Veſlels are ſubject to ſuch 

Dangers upon the raging Waves in reſpect of 

Wind and Tempeſt; and this Diverſity all our 

antient Lawyers do agree in, and it does more 

Ret. Parliam. eſpecially appear in the Parliament Rolls, 
51 Ed. 3. where upon a Petition it was deſired, That if 
1E. J os, i ſpould happen that any Man or Boy Gould be 
4. 2. . 33. drowned- by a Fall out of any Ship, Boat, or 
Veſſel, they ſhould be no Deodands: Whereupon 
the King, by great Advice with his Judges 
and Council learned in the Laws, made an- 
ö ſwer, The Ship, Boat or Veſſel, being upon the 
Sea ſhould be adjudged no Deodand, but being 

upon a freſh River it ſhould be a Deodand —— 


| 1H. 5. a. 35. but the King will ſhew favour. There are 


abundance of other Petitions upon the like 
occaſion in Parliament. 

A Ship lying at Rotherhith, in the County 
of Kent, near the Shore, to be careened and 
made clean, it happened that one of the Ship- 
'wrights being at work under her at low Water, 
the Veſſel (then leaning aſide) fortuned to 

N 1 ; turn 
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turn over the contrary ſide, by means of which 
the Shipwright was killed: Upon a Trial at 
Bar, where the Queſtion was, Whether this Mich. 29 Ca,.“ 
Deodand did belong to the Earl of Saliſbury, 2+ in B. R. 
who was Lord of the Manor, lying contigu- 
ous to the place where the Man was ſlain, or 
to the Almoner, as a matter not granted out 
of the Crown? In that caſe it was reſolved, 
That the Ship was a Deodand, and the Jury 
thereupon found a Verdict for the Lord of 
Saliſbury, that the ſame did belong to his 
Manor. „„ 
© have nothing to add (ſays that late learned 
and worthy Judge Sir Michael Fofter ) to what 
other Writers have ſaid touching Deodands, 
more than to obſerve, that as this Forfeiture 
ſeemeth to have been originally founded ra- 
ther in the Superſtition of an Age of extreme 
Ignorance, than in the Principles of ſound Rea- 
ſon and true Policy, it hath not of late Years 
met with great Countenance in Weſtminſter- 
Hall. And when Juries have taken upon 
them to uſe a Judgment of Diſcretion, not 
ſtrictly within their Province, for reducing > 
the Quantum of the Forfeiture, (1 wiſh the 
Temptation to it was taken out of their way) 
the Court of King's Bench hath refuſed to in- 
terpoſe in Favour of the Crown or Lord of | . i 
the Franchiſe. | SHES 1 
It hath frequently interpoſed its Authority A 
as Sovereign Coroner in this Caſe, and alſo | 
in the Caſe of Suicide, in favour of the Subject, 
and to ſave the Forfeiture, but will not do it 
in either Caſe to his Prejudice. And herein | . 
1t, proceedeth upon the ſame Principle of equi- = 
table Juſtice, that the Courts of Weſtminſter- 
Hall conſtantly do, in refuſing to ſet aſide a 
wrong Verdict given in Favour of the _ 
Ge * ; | | ant 
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charged. The Caſe of the King and Rolf? 
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dant in a Criminal Caſe, or in an hard Action, 


though it is done eyery Day where a wrong 
Verdict goeth againſt him. 


In the Caſe of the King and Roffe Coroner 


of Kent, which came on in Mich. and Hil. 
5 Geo. 2, Coroner's Inqueſt found, that 
A. B. ſitting on his Waggon accidentally fell 


to the Ground, and that the Horſes rz 


the Waggon forward, one of the fore Wheel 
cruſhed his Head, of which he inſtantly died, 
and then concluded that the Wheel, on which 
they ſet a ſmall Value, only moved to his 
Death. A Motion was made in behalf of 
Mr. Mompeſon, Lord of the Franchiſe, for 
quaſhing this Inquiſition, upon Affidavits 
tending to ſhew, that the Cart and Horſes 
were equally inſtrumental ; which indeed the 
finding of the Jury did ſufficiently imply. 
But the Court was very clear, that neither this 
Court nor the Coroner can oblige the Jury to 
conclude otherwiſe than they have done, and 
would not ſuffer the Affidavits for quaſhing 
the Inquiſition to be read, A like Caſe came 
on in Mich. 29 Geo. 2. the King againſt 
Drew, Coroner of Middleſex. The Coroner's 
Jury upon view of the Body of a Perſon kil- 
ed by the like Accident, found that one 


Wheel of the Waggon only moved to the 


Death. The Court, on Motion in behalf of 
the Lord of the Franchiſe, granted a Rule for 
fhewing © auſe, why the Inquiſition ſhould not 


be · quaſhed for this Miſhehaviour of the Jury. 


On the Day for ſhewing Cauſe, Mr. Hume 
Campbel, Council for the Lord of the Fran- 
chiſe, informed the Court, that upon looking 
into Precedents, he was ſatisfied he could not 
ſupport the Rule, and thereupon it was diſ- 


Was 
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was mentioned on this occaſion, and greatly 
relied on. Foſt. Cr. Law. 266, 267, 
On Importation of prohibited Goods, the vi $i. 421. 
Ship cannot be ſeized as forfeit till a Con- Mod. 18. 
demnation in the Exchequer thereon. Horne 45326 
againſt Ivy, 2 Keble 604. 1 Vent. 47. | 
XIV. Thus Men from their neceſſity and 
ſafety having from hollow Trees, nay Reeds, 
Twigs and Leather (for ſuch were the rude 
beginnings of thoſe ſtupendious things we 
now admire) advanced the Art to that degree, 
as to render it now the moſt uſeful thing 
extant; and as the Mathematicks, Aſtrono- 
my and other Sciences have added to its ſe- 
curity, ſo have ſucceeding Ages, from time 
to time, provided Privileges and Laws, by 
which it hath always been regulated and go- 
verned, the which upon all Occaſions, and 
in all Courts, have generally had a genuine 
Conſtruction as near as might be to the Ma- 
rine · Cuſtoms; and therefore at this Day, if 
a Ship be taken away, or the Owners diſpoſ- 
ſeſt, they may maintain an Action of Trover f 
and Converſion for an eighth or ſixteenth part 
of the ſame, as well by the Common Laws 
of this Kingdom, as the Law Marine, and 
they need not join with the reſt of their 
Owners. | Ty 
XV. Upon an Information tam quam, Ship Natura- 
grounded upon the Act of Navigation, for Lzed. 
importing Goods in a Foreign Ship contrary 
to that Act, The Queſtion was, whether or not, 
if a Foreign Ship naturalized by the new Act, 
being a Prize taken in the late War with 
Holland, be afterwards ſold to a Foreigner, 
who ſells her again to an Engh/ſb Man, whether 
or no the Oath muſt be taken again according 
to the Act? Per Curiam it need not, * 
, | 1at 
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Forfeitures 


Goods with- 
out payin 
the Duties. 


or OWNERS, & c. Book II. 
that the Ship was once lawfully naturalized. 
Hardres 511. Martin againſt Verdue. | 
ures XVI. Stat. 4th and 5th Will. and Ma. cap. 
kor delivering 15. & 14. All Perſons who by way of Inſu- 


rance, or otherwiſe, ſhall undertake to deli. 
ver any Goods imported from beyond Sea, 
without paying the Duties payable for the 


ſame, or any prohibited Goods, ſhall for- 
"Feit %%. 


\ 
\ 


And all who ſhall agree to pay any Money, 
for the inſuring or conveying any Goods im- 
ported without paying the Duties, or any 


prohibited Goods, or ſhall receive ſuch pro- 


hibited Goods, or ſuch other Goods before 


the Duties are paid, knowing thereof; ſhall 


alſo forfeit for every Offence 500 J. 
And if the Inſurer or Manager of ſuch 
Fraud be the Diſcoverer, he ſhall not only 


keep the Inſurance Money given him, and 


be diſcharged of the Penalties to which he 
is liable, but ſhall have. one half of the 


Penalties impoſed upon the Parties making 
ſuch Inſurance or receiving the Goods as 
| aforeſaid : And in caſe no diſcovery be 


made by the Inſurer, and the Party in- 
ſured ſhall make diſcovery thereof, he ſhall 


recover back his Premium, 'and have one 


| Moiety of the Forfeitures impoſed upon the 


Inſurer, and be diſcharged of thoſe impoſed 


upon himſelf. 


F. 17. 


nnen de re- 


coverable according to the Courſe of the Ex- 
chequer. . 


§. 18. 
Vide Ch. xii. 
Sec. ulty 


No Penalty to be recoverable, unleſs pro- | 
ſecuted within 12 Months after the Fact com- 
mitted. 8 125 8 


. ... 


bon [ g2r ] * ey 


CHAP II. 


Maſters of Ships, their Action conſidered 
in reference to Caſes private and pub- 


Mek. | 


I. A Maſter or 2 his condition conſidered, in 
reference to his Intereſt and Authority generally. 
e Maſter only liable to Deviation and Barretry. 
II. If Goods be loft or imbezzled, or any other detri- 
ment happens in a Port, who ſhall anſwer. Maſter . 
chargeable to pay the Duty of weighage, © 
III. The Duty of Maſters of Ships, as if they ſhall 
et Sail after an Embargo, who ſhall anſwer ? | | 
TV. Of Faults aſcribed to him before departure in . 
tempeſtuous Weather, ſlaying in Port, &c, © | 
V. Over-charging or over-lading the Ship above the 
Birth-mark ; or receipt of ſuch Perſons on Ship- 
Board as may hazard the Lading. - 
VI. Of Lading aboard in the Ships of Enemies, his 
own proving diſabled. ET | 
VII. Of ſhipping Goods elſewhere than at the publick 
Poris or Keys; and the taking in prohibited Goods. 
VIII. Of wearing unlawful Colours or Flags, and 
- of yielding up his Ship cowardly, if aſſaulted, where 
liable, and where excuſed. 
IX. O, carrying fiftitious Coquets and Papers, and 
refuſing payment of Cuſtoms and Duties. 
X. Of ſetting Sail with inſufficient Tack?:, and of 
, taking in and delivering out with the like ; and of 
his Charge of Goods till ſafily delivered. | 
XI. Of departing without giving notice to the Cuſ- 
XII. Of Faults committed by Maſter and Skipper at 
Sea. | 8 
XIII. Rules in Law in the charging him for repara- 
tion of damage. Infant Maſter of a Ship ſueable 
in the Admiralty, for waſting or ſpoiling Goods. 
XIV. Of the Power and Authority that the Maſter 
P hath in diſpoſing, hypothecating or pledging the 
 _ Ship, Furuiture and Lading. EB 
— WL. I. | : XV. 


f 
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| KV. Where Maſters are diſabled, though in neceſſity, 


to impawn the Veſſel. 


XVI. Where they may diſpaſe of Veſſel and Lading, 
and where not. | 
XVII. What Veſſels and Mariners the Maſter muſt 
have for importing in or exporting out of His Ha- 
Jjeſiy's Plantations in Aſia, Africa, and America, 
XVIII. What Ships may go from Port to Port in 
XIX. Ships not to import the Goods of any Country, 
bat of that from whence they are brought. 
XX. M bat time the Hafter ſhall he coming up after 
arrived at Graveſend, or at any other Port within 
| the Realm, in order to his diſcharge. 
XXI. Of going from Port to Port within the Realm 
haw provided. | 5 
XXII. Of Goods probibited to be imported from the 
Netherlands er Germany in any Ships whatſoever. 


* 


1. Maſter of a Ship is more than one, 
who, for his knowledge in Navigation, 
fidelity and diſcretion, hath the Government 
of the Ship commuted to hjs care and ma- 
Leg. 1. de Ex- nagement; and by the Common Law, (by 
. which Properties are to be guided,) he hath 
Brideman's no Property either general or ſpecial, by the 
Caſe. conſtituting of him a Maſter; yet the Law 
Moor 918. looks upon him as an Officer, who muſt ren- 
| der and give an account for the whole charge, 
. when once cammutted to his care and cuſtody; 
and upon failure to render fatisfa&tion : And 
therefore if misfortunes happen, if they be 
either through negligence, wilfulneſs, or ig- 
norance of himſelf or his Mariners, he mult 

de reſponſible. : | 
In Chancery. A Maſter of a Ship, ſo appointed by B. 
Owner, treats with the Plaintiff to take the 
Ship to Freight for 80 Tuns to ſail from Lon- 
Aon to Falmouth, and ſo from thence to Bar- 
celona, without altering the Voyage; — 
ö there 
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there to unlade at al certain Rate per Tun. 
And to. perform this the Maſter obliges the 
Ship and what was therein, valued at 300 /. 
and accordingly a Charter-party was made and 
ſealed between the Maſter and the Merchant; 
but the Owners of the Ship were no Parties 
thereunto. The Maſter deviates and com- 
mits Barretry, and the Merchant in effe&, 
loſes his Voyage and Goods, for the Mer- 
chandize, being Fiſh, came not till Lent was 
paſt, and were rotten. The Merchant's Fac- 
tor thereupon ſueth the Maſter in the Court 
of Admiralty at Barcelona, and upon an Ap- 
peal to a higher Court in Spain, hath Sentence 
againſt the Maſter and the Ship; which com- 
ing to his Hands (viz. the Merchant's Hands) 
the Owner brings an Action of Trover for 
the Ship; the Maſter ſues in Chancery to 
ſtop this Suit, and another Suit brought for 
the Owner for Freight, claiming deductions 
out of both, for his Damages ſuſtained by 
the Maſter, for the breach of the Articles by 
the Maſter, for if the Owner gives Authority 
to the Maſter to contract he ſhall bear the 
los, but in Caſe of Bottomry after a Voyage 
begun, the Maſter cannot oblige the Owner 
beyond the Value of the Ship: But this Caſe 
is on Contract. | „ 
Lord-Chancellor Notiingham. The Char- 
ter-Party values the Ship at a certain rate, 
and you ſhall not oblige the Owners farther, 
and that only with relation to the Freight, 
not to the value of the Ship ; the Maſter is 
liable to the Deviation and Barretry, but not 
the Owners; elſe Maſters ſhould be Owners 
of all mens Ships and Eſtate, Mich. 29. 
Car. 2. 


Tc But 
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ern. 643. But where the Maſter of the Ship took 
Beef, Sails, &c. on Credit, and failed, the 
Owners were obliged to pay; and not allowed 
to defend themſelves by inſiſting that the 
- Maſter was liable only, and that they had 
gen him Money to pay the Plaintiff, He 
is but their Servant, and where he buys they 
are liable, and continue ſo if he has not paid 
the Creditor, though they gave him Money 

. for that Purpoſe, | 
II. If the fault be committed in any Port, 
Haven, River, or Creek, or any other place 
which is infra Corpus Comitatits, the Common 
Law ſhall have Juriſdiction to anſwer the 


Fide 5. Co. party damnified, and not the Admiralty ; but 
yas Mo. 891, if the ſame be committed ſuper altum mare, 


the Admiralty ſhall have Juriſdiction of the 
ſame; yet if it be on a place where there is 
_ diviſum imperium, then according to the Flux 
or Reflux the Admiralty may challenge; the 
other of Common Right belonging to the 
| Common Law. e | 
L. Raymond The Common Law is the over-ruling Juriſ- 
27%: , diftion in this Realm; and they are to intitle 
ves well who would draw a thing out 
OL 1. - 2 | 
And therefore ſo Toon as Merchandizes and 
other Commodities are put aboard the Ship, 
whether ſhe be riding in Port, Haven, or 
any other part of the Seas, he that is Exercitor 
Navis is chargeable therewith ; and if the ſame 
be there loſt or purloined, or ſuſtain any da- 
F. Naur. caup. mage, hurt or loſs, whether in the Haven or 
Hab. leg. 1. Port before, or upon the Seas after ſhe is in 
5 Stb. 2, 3. ö, 7. her Voyage, whether it be by Mariners, or 
| by any. other through their permiſſion, he 
that is Exercitor Navis muſt anſwer the da- 


mage, 


mage, for that the very lading of the Goods 
aboard the Ship, does ſubject the Maſter to 
anſwer the ſame: And with this agrees the 
Common Law, where it was adjudged, That Meg. 85, 
Goods being ſent aboard a Ship, and the 7: Rom-220., 
Maſter having ſigned his Bills of Lading for 2 19% + i 
the ſame, the Goods were ſtowed, and in the 2*X:3. $66. | | : 
night divers Perſons, under the pretence that 3 Keb. 72, | 
they were Preſs-maſters, entered the Ship and 112, 132» 
robbed her of thoſe Goods; the Merchant '3>* 
brought an Action at the Common Law againſt 
the Maſter; and the Queſtion was, Whether 
he ſhould anſwer for the ſame; for it was 
alledged on his part, That there was no de- 
fault or negligence in him, for he had a ſuf- 
ficient guard, the Goods were all locked up 
under Hatches, the Thieves came » _ | 
Maſters, and by force robbed the Ship; and ; 
that the Ges as vis major , and that he 3 
could not have prevented the ſame. And does ſome- 
laſtly, That though he was called Maſter or times allo. 
Exercitor Navis, yet he had no ſhare in the 
Ship, and was but in the Nature of a Servant, 
acting for a Salary. But notwithſtanding it 
was. adjudged for the Plaintiff, for at his 
eri] he muſt ſee that all things be forth- com- 
ing that are delivered to him, let what acci- 
dent ſoever happen; (the act of God, or an 
Enemy, perils and dangers of the Seas only 
excepted) but for Fire, Thieves and the like, 
he muſt anſwer, and is in the nature of a? FS 105. 
*Common Carrier; and that though he re- 7 1 vg 
ceives a Salary, yet he is a known and pub- 8 | A 
lick Officer, and one that the Law looks upon Me. $76. | 4 
to anſwer, and the Plaintiff hath his Election Ee. 17, 18. 9 
to charge either Maſter or Owners, or both Fb. 178, 
at his pleaſure, but can have hut one Satis- C9. Jae. 188, 
r e 189.330, 331. 
ö 13 If Salk. 388. 
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| - 1 Sd. 36. Debet Exercitor omnium nautarum ſuorum, froe liberi ſent fñive 


fervi, factum præſtare, nec immerito fattum eorum præſtat, cum iſiſe eus | 
ſuo periculo adhibuerit : Sed non alias præſtat quam i in ipſa nave dam- 
num datum ft, caterum fi extra navim, licet à nautis, now præſtabit. 
Naut. Caup. Stabilit. Leg. 1. Sed. 7. debet Exercitor. | 

Bod Leg. de- If a Maſter ſhall receive Goods at the 
bet Exercitor. Wharf or Key, or ſhall ſend his Boat for the 


ſame, and they happen to be loft, he ſhall 
likewiſe anſwer both by the Marine Law and 
the Common Law. | 

Mayor & Com. de London againſt Hunt. 


Error of a Judgment in B. R. in Aſſumpſit 


brought by the Mayor and Commonal 


againſt Hunt, where they declared of a Cuſ- 
tom, That they and their Predeceſſors, Ma- 
Jors, Sc. had of every Maſter of a Ship 8 5. 
per Tun for every Tun of Cheeſe brought 


from any place in England to the Port of Lon- 
don, ab oriente de London- Bridge, in the name 
of Weighage; and that the Defendant being 


Maſter of a Ship, had brought to the Port of 
Zondon ſo many Tuns, which at that rate 
came to ſo much, which he hath not paid; 
upon non Aſumꝑſit, Verdict and Judgment 
for the Plaintiff. Upon which Hunt the De- 


fendant brought a Writ of Error, and two 


Errors were aſſigned. 1. That the Action 
did not lie againſt the Maſter, but that the 


Duty was due from the Merchants, Owners 


of the Goods; but the Judgment was affirm- 
ed, for that the Maſter is intruſted with the 
Goods, and hath a Recompence from the 
Merchants for bringing the Goods, and is 
reſponſible for them, and therefore ſhall be 
charged for the Duty; and it would be in- 


' finite-to ſearch for the Owners of the ſeveral 
Goods, whicly are all in the Cuſtody of the 


Maſter 


7 
- 4 
* 7 * * 
4 a 
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Maſter who [brought them into Port, and 
therefore he ſhall be charged. g. Levinz 37. | 
III. If Goods be laden aboard, and after Digef. lid. g. 
an Embargo or Reſtraint from the Prince of 44. . Leg. 61. 
State comes forth, and then he breaks Ground, 
or endeavours to fail away, if any damage 
accrues, he muſt be reſponſible for the fem 
 The'reafon' is; becauſe his Freight is due and 
muſt be paid; nay,” although tlie very Goods ,,  2»// 
be ſeized as bone contrabandos. «© -— © 
A Ship was hired to J. 8. in England to vn. 2484 
freight at 37, 106. per Tun to Bonrdedix © 
then an Embargo is laid; ſhe. afterwards 
proceeds to Bourdeaux; the Maſter, not diſ- 
covering his firſt Agreement, àgrees with the 
Sorreſpondents there of J. S. to allow him 
6 f. 10-5. per Fun; upon this laſt Agreement 
he recovered at Law; and Equity would not 
relieve ;. becauſe the Performance of the firſt 
Agreement was hindered by the —— W 
IV. He muſt not fail in tempeſtuous Wen 
ther, nor put forth for Seã without havih 
firſt- conſulted! wWirh His Company nor muſti. LA Oberea 
he ſtay in Port or Harbour without juſt cauſe u. 2. 
when a fair wind invites his departure. 
V. He muſt not over- charge or lade his 
1p above the Birth- mark, or take into his 
hip any Perſon of an obſcure and unknown: 
Sondition, without Letters of ſafe Conduct. 577. 13 E. 6. 
VI. Nor ought he to lade any of his Mer cap. 8. | 
chant's Goods aboard any of the King's Ene Lib. ult. ad 
mies Slips (aclmitring his on Veſſel leaky or Z.. . & 
diſabied) without Letters of ſafe Conduct 9 hr C. 4. 
; otHexwi the ſame may be made Prize, and! Naut. fanor. 
he muſt anſwer the Pamage that follows the S4. 4,2: 4+ 
Action. CCC D, Jy 
Nor ſhalt he come or ſneale into the Creeks %% 1e E. 6 
eee eee _ 
"Vf | T4 ha into. 
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into the King's great Ports, (unleſs he be 

driven in by Tempeſt) for otherwiſe he for- 

feits to the King all the Merchandize, and 
therefore muſt anſwer. 

1 El. c. 11. 0. VII. Nor ought he to ſhip any Merchan- 

2. dizes, but only at the Publick Ports and 

| 19 Bl Ir 9. He muſt not lade any prohibited or unlaw- 

1,2 P. Mr. ful Goods, whereby the whole Cargo may be 

1 Jae. cap. 25· in danger of Confiſcation, or at leaſt ſubject. 


10% . to ſeizure: or ſurreption. 


„Hie may not fet fail- without able and 
ſufficient * Mariners both for quality and 


By 5 G. 2. cb. 20. Maſters of Veſſels out- 


ward-bound are not to receive on board their 
Gunpounder, either as Merchandize or Am- 


munition (the King's Service excepted) be- 
mre they be at, over-againſt, or below Black- 
Wall, on forfeiture of 51. for every g0 1b. 


* 


they come to anchor there, or at the Place 
of | unloading 3 forfeiture as in foregoing 
Section. : Ret] h 


„ (Keeping Guns ſhotted, firing a Gun above 


.- Blackwall before Sun-rifing or after Sun-ſet- 
ting, are alſo prohibited by the ſame Act, 
hut under ſmaller Penalties, viz. A Gun 

, ..,. Thotted 5s. a Gun fired 10 3. melting Pitch 
there on board is liable to a Penalty of ; l. 
Search may be made by an Elder-Brother. 

of Trinity-Houſe, impowered under the Cor-. 

_. poration: Seal; and not permitting - him to 


nuke due ſearch is liable to a Penalty of 57. 


VIII. 


By the ſame Act, the Maſters of Ships com- 
3 ieing into the Thames ſhall land their Powder 
before their Arrival at Blacł-Mall; or within 

ſtwenty- four Hours, if Weather permit, after 
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VIII. He may not uſe any unlawful Co- 

ours, Enſigns, Pendants, Jacks or Flags, * Proclama- 
whereby his Ship or Lading may incur a tion St. 25. 
Seizure, or the Cargo receive any detriment 2 a _ - 
„„ 5 | | _—_ = 
He muſt not ſuffer the Lading to be ſtoln Leg. Rbod. 
or imbezzled; if the fame be, he muſt be = Leg: in fin. 
reſponſible, unleſs it be where there is vis ;;,. > pr 
major; as if he be aſſaulted at Sea either by vend. & Leg. 
Enemies, Ships of Reprize, or Pirates, there, 5 & 6. Naur. 


if no fault or negligence was in him, but * 4 
that he performed the part of an honeſt, ; Mn 190, ., 


faithful, and valiant man, he ſhall be excu- Raymnd 220. 


fed. Yet it hath been adjudged, That if a 1 Mod. 85. 

Merchantman lies in a Port or Haven, and 2 Levinx. 69. 
a Pirate, Sea- Rover, or other Thieves enter 
her and over-power her Men, and then rob 
her, yet the Maſter muſt be reſponſible ; but 
if an Enemy enter and commit the depreda- 


tion, there the Maſter is excuſed. 2 Keble * © © 


866, 3 Keb. 72, 112, 132, 135. +4 
IX. He muſt not carry any counterfeit 13 K. 2. 445. 9. 


Coquets or other fictitious and colourable 2 de 
Ship-papers to involve the Goods of the In- ecnſand. 


nocent with the Nocent. 


i 


Nor muſt he refuſe the payment of the Securd.fin.Leg. 


juſt and ordinary Duties and Port-charges, ultadLeg.quum 


Cuſtoms and Imports, to the hazard of any v G. 4 


part of his Lading; yet if he offers that T;. Glen. 
which is juſt and pertains to pay, then he is 24. Per. Leg. 
excuſed. . 9 8 | quant. de pub. 
N. He muſt not ſet fail with inſufficient 
Rigging or Tackle, or with other or fewer 
Cables than 1s uſual and requiſite, reſpect be- 
ing had to the burden of the Veſſel: And if 
any damage happens by the delivery of the 
Goods into the Lighter, as that the Ropes 
break, and the like; there he muſt anſwer ; 


but 


— 
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= if the Lighter comes to the Wharf or 
y; and then in taking up the Goods, the 
5 Fe pres breaks, the Be Mts is excuſed, and the 
finger. is liable 
If fine Goods, or "the: like, are put into 2 
cloſe. Lighter, and to be conveyed from the 
7 to the Key, it is uſual there, that the 
ſend a competent number of his Ma- 
_ to look to the Merchandize, if then 
any. of the Goods are loſt and unbezzled, the 
«ge 2 Maſter 18 reſponſible * and not. the Whar- 
Galt Balley P98 but if ſuch Goods are to be ſent 
L. C. J. E. . a Ship, there the Wharfinger, at his 
eril, muſt take care the ſame be preſerved. 

XI After his Arrival at Port, he ought 
to ſee that the Ship be well moored and an- 
chored; and after reladed, not to depart or 
ſet ſall till he hath been cleared; for if any 

18 Elix. cap. g. dam . by reaſon of any fault or neg- 

14 Car. 2. ence in him or his Mariners, whereby the 

8 —— or the Lading receives any damage, 
he muſt anſwer the ſame. 

XII. And as the Law aſeribes theſe things 
and many more to him as faults, when com- 
mitted by him or his Mariners in Ports, ſo 
there are other things which the Law looks 
upon to be as faults in him in his Voyage, 

when done: 
pg Leun As if he deviates in his courſe without juſh 
in debits'F. de cauſe, or ſteers a dangerous and unuſual way, 
Rr when he may have a more ſecure paſſage; 
though to avoid. illegal impoſitions, he may 
ſomewhat change his courſe z nor may he ſail 
by places infeſted with Pirates, Enemies, or 
Other places notoriouſly known to be unſafe ; 
3 * 4 nor engage his Veſſel among Rocks or re- 
 axcuſand, markable Sands, being nr _ 
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violence of Wind and Weather, or deluded ; 
by falſe Lights. 
The Maſter ſhall not be anfwerable fon 
the Contracts of their Mariners; but they 
may be detained for their Crimes. 
XIII. By the Marine Law, he that wilt 
charge a Maſter with 4 fault, as in relation to 
his Duty, muſt not think tHat a general charge 
is ſufficient: in Law, but he ought to aſſign 
and ſpecify the very fault wherewitht he is fo 
charged. | 3 . 
Sg he that will infer, that ſuck or ſuch a 
fad diſaſter hath happened or been occaſioned 
by reaſon of ſome faulr in the Mariners; muſt 
not only prove the fault itſelf, but muſt alſo 
prove that that fault did diſpoſe to ſuch a ſad 
event; or that ſuch a misfortune could nor 
have happened without ſuch a fault precedent. 
If an Infant being Maſter of a Ship, by Infant Matter 
Contract with another, take upon him to of a Ship, lia- 
bring certain Goods from St. Chriſtophers to ble to be ſued 
England, and there to deliver them, but de- in the Admi- 
delivers them not aceording to agreement, 
but waſtes and conſumes them, he may be 
ſued in the Admiral Court altho' he be an 
Infant; for this Suit is but in Nature of a 
Detinue or a Trover and Converſion at the 
Common Law; and a Prohibition denied for 
thar Cauſe. Furnes againſt Smith. 1 Rolls 
Abr. 530. | EOS; 
XIV. When Voyages are undertaken, the 
Maſter is there placed in by the Owners, and 
they ought to make good the Maſter's fact 3 
and deed; + and therefore as the whole care + Recrepir ſal. 
and charge of Ship and Goods are committed wu fore, 4. 
to the Maſter, it is the prudence of the Own- e in ne 
ers to be-cateful who they: will admit Com- 2 9 
mander off theit” SH ip; ſinee their actions ſubæ. fut, anelſi non 
Z | ject fint ei alſigna- 


hd 
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ﬆ, hoc tamen ject them to anſwer. the damage, or whatever 
ige quod in na- other Act he ſhall do in reference to this Im- 
* ploy; and therefore he can freight out the 
tur, & emni- Veſſel, take in Goods and Paſſengers, mend 
um recepit cu- and furniſh the Ship; and to that effect, if 
| fodiomquein need be, in a ſtrange Country he may bor- 


frag 71 oat row. Money, with Advice of his Mariners, 


um xon ſalum upon ſome of the Tackle, or fell ſome of the 
nautarumpræ- Merchandize. If part of the Goods ſhall be 


2 1 ed ſold in ſuch neceſſity, the higheſt price that 

F. Mau, the remainder are ſold for, muſt be anſwered 

Caup. Stab. and paid to the Merchant; after which the 

Leg. 1. Seb. Merchant muſt pay for the Freight of thoſe 

recapit. Goods as well as for the remainder, Leg. Ole- 
ron. 1. But if the Ship in the Voyage happens 
to be caſt away, then only ſnall be tendered 
the price that the Goods were bought for. 


By the Common Law, the Maſter of a Ship. 


could not impawn the Ship or Goods, for 
. any Property either general or ſpecial was not 


in him, nor is ſuch power given unto him by. 


ich the conſtituting of him a Maſter. . . | 
Liv. Olin. Let the Common Law hath held the Law 
e. 4 of Oleron reaſonable, That if a Ship be at 


Hob. 11, 12. Sea and takes leak, or otherwiſe want Victuals 


Latch 252. or other Neceſſaries, whereby either herſelf 
1 be in danger, or the Voyage may be defeated, 
Leg. Oleron. that in ſuch caſe of neceſſity the Maſter may 
c. 1, 12. impawn for money or other things, to relieve 


Salk.34- pl. 7. ſuch extremities, by imploying the ſame to 


that end ; and therefore he being the Perſon 
_ truſted with the See Voyages may there- 
fore reaſonably be thought to have that power 


Lex Mercator given to him implicitly, rather than to ſee 


102, 122. the whole loſt, _ 8 
| A Ship put into Boſton in New-England, 


and there the Maſter took up Neceſlaries, - 
and gave a Bill of Sale by way of Hypothe-. 


cation, 


* A 


. 
1 — «4a ” Mm. — 
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cation, and there being a Suit againſt the Salk.35.pl. 9. 


muſt bear his equal ſhare and proportion with 


Ship and Owners to compel Repayment, a 1 : 
Prohibition was prayed ; whereupon the I. 1 
Court held, that the Maſter could not by his 982. S. C. 
contract make the Owners perſonally liable to 

a Suit, and therefore granted a Prohibition 

as to them, but refuſed it as to the Ship; for 

the Maſter can have no credit but upon giving 

ſecurity by Hypothecation : And that it was 
unreaſonable for them to prevent the Court 

of Admiralty's giving a Remedy, when they 

could give none themſelves. 


But a Maſter, for any debt of his own, L. Raymond, 


cannot impawn or hypothecate the Ship, 984- S. C. 
c. for the ſame is no ways liable, but in caſe 
of neceſſity for the relief and compleating of 
the Voyage. * 
Nor can he ſell or diſpoſe of the ſame with - 1 Siderf 453. 
out an Authority or Licence from the Own- d. 1 Rolls. 
ers; and when he does impawn or hypothe- 47. 5 30. pl.. 
cate the Veſſel or Furniture, he ought to 
have the conſent and advice of his Mariners. 

A Ship being repaired, Sc. in the Thames, „ 
is not liable, but the Owners. 4 * 
XV. And where the Ship is well engaged, Raymond 152, 
ſne is for ever obliged, and the Owners are 806. 8 bt 
concluded thereby till Redemption. | | s 
But in regard Maſters might not be tempt- 


ed to engage the Owners, or infetter them 1 


with ſuch ſort of obligations, but where there 1 
is. very apparent cauſe and neceſſity, they * 
{ſeldom ſuffer any to go Skipper or Maſter, | . 
but he that hath a ſhare or part in her; fo 
that if Monies or Proviſions be taken up, he 


the reſt. © 


Nor 
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Tedement, Nor can che Maſter on every calc of neceſ- 
n cap. ta. ſity impawn the Vęſſel or Furniture; for if ſhe 
be freighted, and he and the Owners are to 
join in the laying in of the Proviſions for the 
Voyages 922 Perhaps he wants money, (a 
0 
Veſſel 


Neceflity) yet can he not im- 
. e Veſſel or Furniture, any other or 
zrther than for his own part or ſhare in her, 
the which he may transfer and grant, as a 
Man may do an eighth or fifth part in Lands 
or Houſes : But ſuch obligation of the Veſſel 
muſt be in Foreign parts, or Places where 
the Calamity or Neceſſity is univerſal on the 
Veſſel, that will oblige all the Owners. | 
L. Raymond Where a Ship was hypothecated at Amſter- 
$77» 578. dam, the Party was allowed to ſue in the Ad- 
miralty here. 
XVI. If the Veſſel happens afterwards to 
wrecked or caſt away, and the Mariners 
by their great Pains and Care recover ſome of 
the Ruins and Lading, the Maſter in that 
Caſe may pledge the ſame, the Product of 
which he may diſtribute amongſt his diſtreſſed 
Mariners, in order to the carrying them home 
udgment, O- to their own Country: But if the Mariners 
9% cap: 3. no way contributed to the Salvage, then their 
Reward is funk and Joſt with the Veſſel. 
And if there be any conſiderable part of the 
Lading preſerved, he ought not to diſmiſs 
the Mariners, till Advice from the Laders or 
Freighters ; for otherwiſe perchance he may 
be made liable. 1 | 
If Merchants freight a Veſſel at their own 
Charges, and ſet her to Sea, and ſhe happens 
afterwards to be Weather-bound, the Maſter 
Leg. Oleron. may impawn either the Ship or Lading at his 
cap. 22. Pleaſure, or at leaſt ſuch as he could conve- 
niently raiſe Monies on, rather than We 
| | whole 


great 


_ 
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whole Voyage loſt. And if he cannot pawn 
the Lading, he may ſell the ſame, that is, ſo 
much as is neceflary ; in all which Caſes his 
Act obliges. | 5 — 
However, Orders and Inſtructions are as 
carefully to be looked upon and followed as 
the Magnet. ; 


- XVII. He is not to import into, or export The like pro- 
out of any the Zngh/p Plantations in Afa, e ont the, - 
Africa, or America, but in Engliſh or Iriſh; f Pen 


is for Good 
Veſſels, or of the Veſſels built and belonging of por among 


to that Country, Ifland, Plantation, or Ter- and of the 
ritory; the Maſter and three-fourths of the 8 
Mariners to be Engliſh, upon forfeiture of ries of the 
Ship and Goods; and if otherwiſe, they are Czar: So 
to be looked upon as Prize, and may be likewiſe of 
&ized by any of the King's Officers and Com- ngiur tale 
manders, and to be divided as Prizes, ac- 0,2, Ter. 
cording to the Orders and Rules of the Sea. ritories or 
All Goods of the Growth of his Majeſty's Dominions. 
Plantations are not to be imported into Eng- = 3 
land, Ireland, or Wales, Ifland of Jerſey or 3 capti- 
Guernſey, but in ſuch Veſſels as truly belong vity, falve the 
to Owners that are of England, Ireland, Wales, Clauſe as to 
Jerſey or Guernſey, and three-fourths at leaſt Mariners. 
of the Mariners are to be Eugliſb, upon for- 
feiture of Ship and Goods. | 
The Good and Wares of thoſe Plantations, 
and brought in ſuch manner as aforeſaid, muſt 
be brought from thoſe vety Countries of their 
ſeveral Productions and Growths, or from the 
Ports where they are uſually ſhipped out, on 
forfeiture of Ships and Goods. 51" 
XVIII. No Ship to go from Port to Port that do not 
in England, Ireland, Wales, Ferſey, or Guern- belong to 
ſey, or Berwick, unleſs the Owners are Deni- £195, Iriſh, 
Zens or Naturahzed, and the Maſter and three- Wen os 


hoſe of Jer- 
fourths to be Engiiſh. 3 * ri ai 


All ſey. 
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12 Car. 2. 
cap. 18. 
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All Owners muſt ſwear that their Veſſels 
or Ships are their own proper Ships and Veſ. 
ſels, and that no Foreigner hath any Share or 
Part in her, and muſt enter the ſame ; and 
that ſhe was bought for a valuable Conſide- 
ration, Bona fide. . 24 

XIX. Nor to bring in any Goods from any 
Place, but what are of the Growth of thar 
very Country, or thoſe Places which uſually are 
for the firſt ſhipping, on pain of forfeiture of 
their Veſſel and Furniture = 

This doth not extend ſo far, but that Maſ- 


ters may take in Goods in any part of the 


Levant or Streights, although they are nor of 
the very Growth of the Place, ſo that they 


be imported in Engliſb Ships, three-fourths 


Engliſh Mariners: So likewiſe thoſe Ships 


that are for India in any of thoſe Seas to the 


Southward and Eaſtward of the Cape of Good- 
Hope, although the Ports are not the-Places 
of their very Growth. | | 
Any People of England may import (the 
Maſter and Mariners three-fourths Englifh) 
any Goods or Wares from Spain, Portugal, 
Azores, Madeira, or Canary Iſlands ; nay in 


Ships that are not Engliſb built, Bullion may 


be imported; ſo likewiſe in thoſe that are 
taken by way of Prize, Bona fide. | 
But Sugars, Tobacco, Cottons, Ginger, 


Indicoes, . Fuſtick, 'or any other dying Wood 


of the Growth of his Majeſty's Plantations, to 


be ſhipped, carried or conveyed from any of 


the Engliſh Plantations, are to be carried to 
no Place in the World, but are to come di- 


rectly for England, Ireland, Wales, or Berwick, 


upon pain of forfeiture of Ship and Goods; 


and the Maſter 1s to give Bond with one Se- 


curity in 1000 J. if the Ship be under the 1 
en 
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den of 100 Tuns, and 2000 J. if above; 
that upon Lading he brings his Ship direct. 
into England, Ireland, Wales or Berwick, 

{the danger of the Seas excepted) ſo likewiſe 
they are to do the ſame for the Ships that 
ſhall go from the Plantations, to the Governor 
of ſuch Plantation, upon, forfeiture of the 
Ship and Goods. | „ 
By 3 Geo. 2. c. 28. Rice is permitted to 
be carried South of Cape Fineſterre without 
firſt coming to Great-Britain. | | 

XX. When the Maſter ſhall arrive at 12 Car. 2. 
Graveſend, he ſhall not be above three Days © 18. 
coming from thence to the Place of Diſ- 
charge ; nor 1s he to touch at any Key or 
Wharf till he comes to Chefter's Key, unleſs 
hindered by contrary Winds, or Draught 
of Water, or other juſt Impediment to be 
allowed by the Officers: And likewiſe he or 
his Purſer are'there to make Oath of the Bur- 
den, Contents and Lading of, his Ship, and 
of the Marks, Number, Contents, an Qua- 
lities of every Parcel of Goods therein laden, 
to the beſt of his Knowledge; alſo where and 
in what Port ſhe took in her Lading, and 
what Country built, and how manned, who 
was Maſter Jutibg the Voyage, and who the 

Owners; and in Out-Ports muſt come up to 

the Place of unlading, as the condition of 
the Port requires, and make Entries, on pain 

T 1 
Nor is ſuch a Maſter to lade aboard any 
Goods outwards to any Place whatſoever, 

without entering the Ship at the Cuſtom- 

Houſe, her Captain, Maſter, Burden, Guns, 

Ammunition, and to what Place ſhe intends, 
and before Departure to bring in a Note un- 
der his Hand of every Merchant that ſhall 

* = have 
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have laid aboard any Goods, together Wich 
the Marks and Numbers of fuch Goods, and 
be ſworn as to the ſame, on pain of 100 
No Captain, Maſter, Purſer of any of 113 
Majefty's Ships of War, ſhall unlade 2 
Goods before Entry made, on pain of 100%. 

Note, There is a Lift of all Foreign bullt 
Ships in the Exthequer. No Foreign Slip, 
not built in any of. His Majeſty's Dominion; 


df Aſia, Africa, or America, after O96. 1, 


1662, and expreſsly named in the Liſt, ſhall 


enjoy the Privileges of a Ship belonging ©» 
England or Ireland, although owned and man- 


ned by Engliſh, except only ſuch as are tall en 


by way of Keprize, and Condemnation made 


in the Admiralty as lawful Prize. None but 
Engliſh and IJriſb Subjects in the Plantations 
are to be accounted Engliſoo. 

XXI. If the Maſter hall have Freight from 


Port to Port within the Realm, he ought to 


have Warrant for the ſame, on pain of For- 
feitufe of the Goods; and he is to take forth 
a Cocquet, and become bound to go to ſuch 
Port deſigned for, and to return a Certificate 
from the chief Officers of that Port where the 
fame is deſigned for, and diſcharged within 
fix Months from the date of the Cocquet. 

XXII. But from the Netherlands or Ger- 
many, there may not be imported any ſort of 
Wines (other than Rhemiſh) Spicery, Grocery, 
Tobacco, Pot-aſhes, Pitch, Tar, Salt, Roſin, 
Neal-boards, hard Timber, Oil, or Olives, 


in any manner of Ships whatſoever. 


It might not ſeem impertinent, that this 
latter Part which is abridged, in reference to 
Matters publick, ſhould be inſerted ; for that 


 fometimes it may happen, that an honeſt and 


well meaning Maſter or Skipper might inno- 


- a 
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. cently involve and hazard the Loſs of his 
Ship, by committing Acts againſt Laws poſi- 
tive and prohibitory; and though Maſters 
and Mariners, qua tales, be not ſo exquiſite, 
as to know all that does belong to their Duties, 
or at leaſt that which the Law lays incum- 
bent on their Shoulders ; yet for that moſt of 
them have ſome ſmall glimmerings of the 
ſame, ſuch Hints in Matters publick as well 
as private, may not only be of ſome Advan- 
tage to them, but alſo to Merchants, who 
always, upon the Miſcarriages of the Maſters, 
ou the greateſt Sufferers ; the Offenders, 

r the moſt part, proving not ſufficiently 
ſolvent. Ys 
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V. When Accidents befal them, where they o 


„ Ln 3 


CHAP. III. 


Of Mariners, their ſeveral Offices and 


Immunities, and of Barretry com- 


- mitted by them. 


1 De ſeveral Maring Officers on Ship-board, and 


their Charges and Duties. 
II. Of the 27 Power and Authority over them, as 
in relation to puniſhing or atherwiſe.. 


III. The Duty that Mariners owe to each other, and 
. they to the Ship. © 5 
IV. Their attendance requifite when laden; and if 
| detriment, where to be re ponſible. 2 
ug ht to 
be looked after, and at whoſe coſts. 
VI. The Mariners Oath where requiſite to the diſ- 
charging of the Maſter. 
VII. What Accidents do deſtroy, and what not, their 
Wages. a | 
VIII. here they may join all in a Suit for the rece- 
very of their Wages, and where not. | 
IX. Of the r Wages where liable to anſwer damage. 
X. Where they abſolutely life their Wages. 
XI. Of Money or Goods taken up by a Mariner, 
where it ſpall be debt, and where a Diſcount of his 
Mages. | | 


XII. And of their becoming liable to Correction. 


XIII. Barretry in the Mariners, the reaſon why the 
Law imputes Offences in them to be anſwered by the 
Maſter. 

XIV. In what Caſes the Maſter ſhall become liable for 
the Actions of his Mariners. 


XV. Of Goods purloined Ao ri they are brought on 
Ship-board, where the Maſter is bound to anſwer, 


and where not. 53 


XVI. Of the Antiquity of ſuch Cuſtom. 
XVII. Of Goods brought ſecretly in on Ship- board, if 
purloined, where the Maſter is not made liable. 


XVIII. Of 
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XVIII. Of Caution or fore- warning where the ſame 
- Bl excuſe 17 Mater. | 

XIX. Where the Maſter hall be liable, notwithſland- 

ing ſuch Caution. 


1, IME Perſons ordinary for failing in 
cf Ships have divers Denominations : 
The firſt, which is the Mafter, known to us 
and by moſt Nations both now and of old, 
and eſpecially by the Roman Laws, Navicu- Leg. 1. C 
larius or Magiſter Navis; in Engliſh rendered paſim ad Leg. 
Maſter ; or Exercitor Navis; in the Teutonick Nb. xc 
Skipper; by the Grecians, Navarchus or Nau- Pay ers 
clerus , by the Italians, Patrono. But this 1s 
only to thoſe Veſſels that are Ships of Burden 
and of Carriage; for to Ships of War the 
principal there is commonly called Com- 
mander or Captain. The next in order of 
Office to the Maſter, is he who directs the 
Ship in the Courſe of her Voyage, by the 
French called Pilote; by the Engliſh and Flem— 
ming, Steer ſman; by the Romans, Gubernator; 
by the 1talians, Nochiero Pilotto and Navar- 
chus, as Gerettus writes. The third is eſteemed 
the Maſter's Mate or Companion, chiefly if 
the Maſter be Steerſman himſelf ; of old by 


the Græcians and Romans called Proreta; his 14. Tag. Oon- 


Charge is to command all before the Maſt. . 
His Succeſſor in order is the Carpenter or 
Shipwright, by thoſe two Nations of old call 
ed Naupegus by the latter; by the firſt Cala 
pbates. From the Loins of one of that Rank 
ſprang that great Emperor Michael, ſirnamed 
Calaphates, who denied not to own the Qua- 
lity of his Father among his Regal Titles. The Father 
The very Name of Chalaphate the Venetian and was of Phalæ- 
1talian ſtill uſe to this Day. © J 3 
The next who ſucceeds in order, is he who an, ob- 
bears the Charge of the Ship's Boat, by the ſerves, Ab. 23. 
| 23 Italians 


4 
* 
15 
© 
— 
1 


3 
————çꝙ—%é n — S a on 


—— — 
x D — = 
F ES: te ov; ABR. Zo I 


— . 
———— -- 


342 Or MARINERS. Book II. 
__ Ttalians called Brachierie , by the Grecians 
and Romans, Carabita, from Carabus, which 
denotes the Boat of a Ship. 
The ſixth in order, eſpecially in Ships of 
Burden, is the Clerk or Purſer, by the [talians 

called Scrivano; whoſe Puty is the regiſterin 
and keeping the Accounts of all received in 
or delivered out of the Ship; for all other 
Soods that are not by him entered or taken 
into. Charge, if they happen to be caſt over- 
board in a Storm, or are ſtolen or imbezzled, 
In Cenſlats the Maſter anſwers them not, there being no 
S:at. 14 Car. Obligation on him by Law for the ſame; his 

2. cap. 11. Duty is to unlade by Day, not Night. 

The ſeventh a moſt neceſſary Officer, as 
long as there are aboard Bellies, ſharp Sto- 
machs and Proviſion, called the Cook. 

The eighth is the Ship's Boy, who keeps 
her continually in Harbours, called of old by 
the Grecians, Naupbilates; by the Halians, 
Guardino : Theſe Perſons are diſtin in Of- 
fices and Names, and are likewiſe diſtin- 
guiſhed in their Hires and Wages; the reſt 
of the Crew are under the common Name of 
Mariners, by the Romans called Nautæ; but 

the Tarpellians, or thoſe Youths or Boys that 
Budeu: ad are Apprentices, obliged to the moſt ſervile 
Leg. 1. Maut. Duties in the Ship, were of old called Meſo- 
Caup. tot. X 
| nai &. ES. 
Maſters of By Stat. 2 and 3 An. c. 6. Sed. 8. Every 
— 4 Maſter or Owner of a Ship from thirty to 
aeg. forty Tons burden, ſhall be (1) obliged to 
prentices. fake one Apprentice, and one more for the next 


(i) By Stat. 4 fn. c. 19. Sec. 16. No Maſter ſhall 
be obliged to take any ſuch Apprentice under thirteen 
Years of Age, or who ſhall nat appear to be fitly qua- 

_ lified, both as to Healih and Strength of Body for that 


| Service.” _ 
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fifty Ton, and one more for every hundred 

Ton Ship ſhall exceed the Burden of an hun- 

ered Ton; on pain of forfeiting 10 /. to the 

Poor of the Pariſh from whence Rich Boy was 

bound.” | 
y (Se. 1. It ſhall be lawful for two Pariſh Boys 

Juſtices, and for the head Officers in Corpo- 2 be put 


rations, and for the Church-wardens and out App. 


tices for the 
Ovetſeers of the ſeveral Pariſhes or Town Sea Service 


ſhips, with the Conſent of ſuch Juſtices or to Maſters 
head Officers, to bind and put out any Boy Ships, 6. 
of the Age of ten Years or re or Who 

ſhall be chargeable, or who ſhall beg for Alms, 

to be an Apprentice to the Sea Service, to 

any Subject, being Maſter or Owner of any 

Ship or Veſſel, until he ſhall attain the Age, 

of twenty-one Years. © 


The Boy's Age ſhall be merh in the In- Boy” Age to 


denture, being truly taken from a Copy of the be inſertedin 
Entry in the Regiſter Book (where it can be . 
had) which Copy ſhall be given and atteſted | 
without Fee: And where no fuch Entry can 
be found, two Juſtices, and fach head Ofi-. : 
cers, - ſhall, as fully as they can inform them 

ſelves of fuch Boy's Age, and from ſuch In- 
formation inſert the fame in the Inden- 


tures. id. 19 Seeger g 


By Seck. 2. And che chügch Nasen = ; 


and Overſeers ſhall pay down to the Maſter, 5 30s. for Boy's | 


at the Time of the Binding, the Sum of fifty | nr 

Shillings for Cloathing and Bedding; and the paar 

Charges by this Act appointed, ſhall be al- allowed the 

lowed on their Accompts. ' ſame in Ac- 

_ "'BySe8.5.* The Chigech-wanddis and Over- compt. 

ſeers ſhall ſend the Indentures to, the Collec- x0 _ 

tar of the Cuſtoms at the Port whereunto the pe ſent to the 

Maſter belongeth; who ſhall enter the Inden- Colledor at 
ture in a Book, and make an Indorſement the Port 


| Z 4 upon whereunto 
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his Mater be · upon the Tndenture of the Regiſtry thereof, 
—— OE” 9 by him without Fee; and if he 
fame eri. ſhall neglect or refuſe to enter ſuch Inden- 
* tures, and indorſe the ſame, or make falſe 
Entries, he ſhall forfeit five Pounds to the 
Poor of the Pariſn from whence ſuch Boy was 

1 bound. 3 
| farolment. The Indentures of "Ss binding them- 
1 Apprentices to Mariners, are to be in- 


: 2 the next Corporate Town. 3 Lev. 


24 47 abs 5 Eliz. c. 4. See, 29. 
How Ap- By E. 10. Such Apprentice ſhall be 
1 con 4. to the Port to which his Maſter be- 
3 ed . — by the Church-wardens and Over- 
Port towhich ers, Or their Agents; and the Charges 
their Maſters thereof ſhall be (1) paid as by the Vagrant 
belong. Act 11 and 12 V. 3. c. 19. 
TheCo 7 By Setz. 11. The Counterpart of che 


parts of their EET ſhall be ſealed and executed by the 
[lndentures to 


de tranſibit-. 9 Maſter, and.atteſted by the Collector of the 
ted to tbe Port, and the Conſtable or other Officer who. 
Charch-war- carries the Apprentice; which Officer ſhall 
dens, &. tranſmit ſuch Counterpart to the.Church-war- 
dens and Overſeers ofthe Place rom. hence 
the Apprentice was bound.“ ' 
Pariſh Boys By Se. 6. Every Perſon, to whom any 
bound Ape, poor Pariſh Boy ſhall. be put Apprentice by 


| Den. the 43 Eliz. may with the Conſent of two 


ed over tothe Juſtices dwelling near the, Pariſh where ſuch 
Sea aer oor Boy was bound, or with the like Con- 
nt of the chief Officer i in a Corporations at 

18 che Requeſt of, the Maſter, his Executors, 

_ Adminiſtrators or Aſſigns, by Indenture aſ- 
ſign over ſuch poor Boy Apprentice to any 


(1) That is to ſay, out of the Goal and Marſhalſea 
Money; which, by 12 Gee. 2. c 19. is directed to be 
paid out of on General _ Rate. Burn. 6 5 


1 
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Maſter or Owner of a Ship or Veſſel, uſing 


the Sea Service, during the remaining Tune 
of his Apprenticeſhip.” ' 


By 4 An. c. 19. Se. 16. If the Maſter Maſterdying. 
ſhall [dic during the Term, his Widow, or his 


Executor or Adminiſtrator may aſſign over 


ſuch, 4 1 rentice to any other Maſter who 
hath not his Complement of Apprentices.” 


By 2 and 3 An. c. 6. Se. 6. The Col- Lord Admi- | 
lector or his Deputy ſhall tranſmit a Certifi- e 1 
cate under his hand to the Commiſſioners of te f nens i 


from bein 
the Admiralty, containing the Name and impreſſed "0 


Age of ſuch Apprentice, and to what Ship 18, gratis, * 
he belongs; and on Receipt of ſuch Certifi- CN A 4 
cate, a Protection ſhall be made and given <> 
gratis to ſuch Apprentice, till he attain tgze $ 
age of eighteen Years.” ? 1 [i 
By Self 15. © Every Pede who ſhall he > i 
voluntarily bind himſelf Apprentice to the juntarily | 
Sea Service, ſhall not be impreſſed for three binding = 
Tears from the Date of his Indentures; which themſelves | 


Indentures ſhall be regiſtered, and Certificates *PPrentices | 


to the Sea 
thereof en and tranſmitted by the Collec- gerviee, not 


tar as aforeſaid ; on Receipt of which Cer- to be impreſ- 
tificate, Protections mall be made and given fed for three 


» 2; Years. 1 
for the firſt three Years. without Fee.” dene Ws 


1 be e ang Protect ons given for ſaid three N 


the 2 of 18 Years ſhall have any Protec- No 1 


tice to the 


tion from being impreſſed, who, ſhall have Sea Serviceof 


been in any Sea Service, before he. bound eee old 
himſelf e e 1 


from the 
Queen's Service at Sea. 


* 13 S 6 15. Seth. 3. © Every Per- Lord High- 
ſon not having before uſed the Sea, who ſhall Admiral, &c. 


bind himſelf Apprentice to ſerve at Sea, te ions _ 


ſhall be exempted from being impreſſed for Many oo ex- 
three empted from 
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deing impreſ three Years, and the Commiſſioners of the 
oo without Admiralty on due proof of the Circum- 

7 ſtances, ſhall grant (1) Protection according- 
C y 
When im- _By,.2 and 3 An. c. 6. Sed. 17. When 
reſſed, the ſuch voluntary Apprentice ſhall be impreſ- 
. ſed or voluntarily enter into the King's Ser- 
des of able vice, the Owner or Maſter, his Executors, 
amen fer Adminiſtrators or Aſſigns, ſhall be intitled to 
them. able Seamens Wages, for ſuch of the Ap- 
prentices, as ſhall upon due Examination be 
found qualified for the ſame, notwithſtanding 
* (2) their Indentures of Apprenticeſnip. “ 
Exempted Buy Ses 5. Such poor Boys bound out, 
1 * or aſſigned over, to the Sea Service, until they 
Greenwich ſhall attain to the age of 18 Years, ſhall be 
Hoſpital, un- exempted from the Payment of 6d. a Month 
ve Years to 8 Hoſpizat” 5 5 - blige : 

Her te on By Sed. 9. Every Maſter ſo obli to 
—_— * take ſuch 8 ſhall after his arrival 
prentices on into any Port aforeſaid, and before he clears 
clearing out. out of ſuch Port, give an account in writing 

| under his hand, to the Collector, containing 
the Names and number of ſuch Apprentices 

24ãs s are then remaining in his Service“ 
Officer to in- By Sed. 14. Every Cuſtom-houſe Officer 
— eon i ſhall inſert at the bottom of their Cocquets, 
Numer of the Number of Men and Boys on board 
Men andBoys their reſpective Ships at their going out, 
on board. deſcribing the Apprentices by their Names, 
1 Ages, and Dates of their Indentures, for 

which no Fee ſhall be taken? 


(1) Note, by 2 G. 3. c. 15. Sed. 22, 23, 24, 25. Maſ- 
« ters, Apprentices, Mariners and others imployed in 
filking Veſiels upon the Coaſts, are exempted, during 
| ſuch their Imployment, from being impreſſed.” 
(2) Is it not the Indenture of A prenticeſhip, and that 
only, which gives the Maſter a Right to the Wages of 
his Apprentice ? eee „ 


11 
—— 


o 


By 
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By Se. 13. * The Collector in the Port Regiſtry to be 
ſhall keep a Regiſter, containing the num- kept in the 
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ber and burden of all Ships belonging to the 8 
Port, together with the Maſters or — —— _ 
Names, and alſo the Names of all ſuch Ap- a Copythere- 
prentices in ſuch Ship, and from what Fa- ofrotheQuar- 
riſhes and Places they were ſent, and hall æc. gras. 
tranſmis (gratis) true Copies thereof - ſigned 
by him, to the quarter Seſſions, or to ſuch 

'T owns Corporate, Pariſhes, or Places, when 

and ſo often as he ſhall be reaſonably > ei 

ſo to do; and every Collector refuſing or n 

lecting to ſend ſuch Copy, ſhall forfeit five Penalty, 
Pounds to the Poor of the Pariſh from whence 

ſuch Boy was bound.” 

By Sec. 12. Two Juſtices near the Port, Juſtices to de- 
and Mayors of Towns Corporate, in or near 2 — _ 
f to ſuch Port, to which ſuch Ship ,cerMaters 
or Veſſel ſhall at any time arrive, may = and Appren- 
termine all Complaints of ill uſage from the tices. 
Maſter to fuch Apprentice, and alſo of all 
ſuch as ſhall voluntarily put themſelves Ap- 
prentices to the Sea Service, and make ſuch _: 
order therein as they are now enabled by Law 
to do, in other C ales between Maſters and 
Apprentices.” 

By SeZ. 18. © All the Penalties aforeſaid Penalties and 
ſhall, by Warrant of two Juſtices, of the Forfeitures 


County, City, or Town Corporate, be levied nw 9 * le- 
. Diſtreſs and Sale.“ vied. 


By Stat. 2 Geo. 2. c. 36. Sec. 1. It ſhall No Maſters of 


not be lawful for any Maſter of a Ship bound Fhipe to pro- 
beyond the Seas, to carry any Mariner, ex- eed on a 


Voyage with- 
cept his Apprentices, from the Port where out agrovig 


he was ſhipt, to proceed on any Voyage be- with the Ma- 
-yond the Seas, without firſt coming to an riners for Wa- 


Ae wich wel Mariners for their Pes in Wrie 
5 n 


tin ifs 
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Mages, which Agreement ſhall' he made in 
writing, declaring what Wages each Seaman 

is to haye for ſo long Time as they ſhalt ſhip 
themſelves for, and alſo to expreſs in the 
Agreement the Voyage for which ſuch Seaman 

was ſhipr; and if any ſach Maſter ſhall carry 
Apprentices Out any Mariner, except his. Apprentice, up- 
_ excepted. on any Voyage beyond the Seas, without firſt 
entering into ſuch Agreement, and he and 

On Forfeit- they figning the fame, he ſhall forfeit 5 J. 
ure of 5 1. for for every ſuch Mariner, to the uſe of Green- 
cachMarinere qy;ch Hoſpital, to be recovered on Informa- 
tion on the Oath of one Witneſs, before one 

Juſtice of Peace, who is required to ĩſſue his 

Warrant to bring before him ſuch Maſter; 
and in caſe he refuſes to pay the Forfeiture, 
2 to grant his Warrant to levy by Diſtreſs and 
Sale of Goods; and if no Diſtreſs can be 
found, to commit him to the common Goal 

till he pay the ſame.” 1 e 
Seamen to By Seck. 2. If any Seaman Ship himſelf 


fign Agree- on board any Merchant Veſſel on an intended 
ments, whic 


Voyage for Parts beyond the Seas, he ſhall 
— * m1 be obtiget to ſign ſuch Agreement within 
three Days after he ſhall have entered himſelf, 
which Agreement ſhall be concluſive to all 
! Parties for the Time contracted for.” 

. Wages for. By Se. 3. © If any Seaman ſhall deſert, or 
feited by De- refuſe to proceed on the Voyage, or ſhall deſert 
lertion. in Parts beyond the Seas, he he ſhall have 
| ſigned ſuch Contract, he ſhall forfeit to the 
Owners of the Ship, the Wages due to him at 
the Time of his Deſerting, or refuſing to pro- 

ceed on the Voyage.” | 
Juſtices may By Sec. 4. If any Seaman ſhall deſert, 
commit Pe- or abſent himſelf from the Ship, after he hath 


ſerters to 1 | „ 
ſigned a Contract, upon Application made 
_ to any Juſtice of Peace by the Maſter or other 
Perſon having charge of the Ship, it ſhall 


be 
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be lawful for fuch Juſtice to iſſue his War- 
rant to apprehend ſuch Seaman ;' and, if he 

ſhall refuſe to' proceed on the Voyage, .and. 
ſhall not give a ſufficient reaſon for ſuch re- 
fuſal, to the ſatisfaction of the Juſtice, to 
commit him to the Houſe of Correction, to 
be kept to hard Labour, not exceeding 30 
Days, nor leſs than 14.“ 

By Sed. 5. If any Seaman ſhall abſent Penalty of 
himſelf from the Veſſel to which he belongs, Mariners ab- 


} > ?. ſenting f 
without leave of the Maſter or other chief Sin When 


p , Ship without 
Officer having charge of ſuch Ship, he ſhall leave. 


for every Day's abſence, forfeit two Days 
Pay to the ule of Greenwich Hoſpital.” 

By Sect. 6. If any Seaman, not entering Of leaving 
into the Service of His Majeſty, ſhall leave 3 
the Veſſel to which he belongs, before he before Diſ- 

ſhall have a Diſcharge in writing from the charge. 
Maſter or other Perſon having the charge of 
ſuch Veſſel, he ſhall forfeit one Month's Pay.” 

. By Se. 7. On the arrival of any Veſſel "I g 
in Great Britain from Parts beyond the Seas, Days ator 
the Maſter ſhall pay the Seamen their Wages, arrival. 

if demanded, in thirty Days after the Veſſel's 
being entered at the Cuſtom-houſe (except 
where a Covenant ſhall be entered into to the 
contrary) or at the Time the ſaid Seamen 
ſhall be Diſcharged, which ſhall firſt happen, 
deducting out of the Wages the Penalties by 
this Act impoſed ; under Penalty of paying 
to ſuch Seamen that ſhall be unpaid, 20s. 
over and above the Wages, to be recovered as 
the Wages may be recovered ; and ſuch Pay- 

ment of Wages ſhall be good in Law, not- 
withſtanding any Action, Bill of Sale, At- 
tachment or Incumbrance whatſoever.” 

By Se. 8. © No Seaman, by ſigning ſuch 
Contract, ſhall be deprived of uſing any 
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Means for the Recovery of Wages, which 
he may now lawfully uſe; and where it ſhall 
be neceflary that the Contract in Writing 
ſhould be produced in Court, no Obligation 
ſhall lie on any Seaman to produce the ſame, 
but on the Maſter or Owner of the Ship; and 
no Seaman ſhall fail in any Action or Proceſs 
for recovery of Wages, for want of ſuch Con- 


tract being produced.” | 
By Ses 9. The Maſters or Owners of 


Ships ſhall have Power to deduct out of the 


Wages of any Seaman all Penalties incurred 
by this Act, and to enter them in a Book, 
and to make Oath, if required, to the Truth 
thereof; which Book ſhall be ſigned by the 


\ Maſter and two principal Officers belonging 


to ſuch Ship, ſerting forth, that the Penalties 


contained in ſuch Book are the whole Penalties 
ſtopt from any Seaman during the Voyage; 


which Penalties (except the Forfeitures of 
Wages to the Owners, on the Deſertion of any 
Seaman, or on refuſing to proceed on the 


Voyage) ſhall go to t e of Greenwich 


Hoſpital, to be paid and accompted for by 
the Maſters of Ships .coming from beyond 
the Seas, to the ſame. Officer at any Port, 
who colle&s the 6 d. per Month, which Of- 
ficer ſnall have Power to adminiſter an Oath 
to every Maſter touching the Truth of ſuch 
Panalnes” o 

By Se. 10. If any Maſters or Owners 
of. Ships ſhall deduct out of the Wages of 
any Seaman, any of-the Penalties by the A& 


directed to the Uſe of Greenwich Hoſpital, 


and ſhall not pay the Money to ſome Officer 


who collects the 6 d. per Month in the Port 


where the Deduction ſhall be made, within 
three Months after ſuch Deduction, wy _ 
| 5 f O eit 
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forfeit treble the Value to the uſe of the Hoſ- 

pital; which, together with the Money de- 

ducted, ſhall be recovered by the ſame Means 

as the Penalties for not duly paying the 6d. 

per Month.“ 


By Se. 11. This Act ſhall be a Public Public Act. 
Act.“ 


By SeZ. 13. Nothing in this AR ſhall Ac not to de- 
debar any Seaman from entering into the Ser- bar Seamen 


vice of his wa 2a" nor ſhall ſuch Seamah from entering 


into the 


for ſuch Entry forfeit the Wages due to him King's Ser- 


during his Service in ſuch Merchant Ship, vice; 
nor ſhall ſuch Entry be deemed a Deſertion.“ 

By Stat. 2 Geo. 3. c. 31. This Act is per- perpetuated 
petuated and extended to his Majeſty's Colo and e 
nies in America, the Penalties there, to'Green. 2 r 
wich Hoſpital, to be paid to ſuch Perſon as 
the Commiſſioners of the Admuralty ſhall di- 
rect: Maſter deducting, and not paying the 
ſame in three Months, ſhall forfeit treble to 
the ſaid Hoſpital.” 2 Burn. 423. 


See Stat. 3 1 Geo. 2. Ses. . 6. . Su, 7 
II. The Maſter hath the . Rule GE 


Ship- board, and by that Means his Power and 


755 Authority is by Law much countenanced, e. : 


pens that the ſame is out of order, or unfit 


cially in the keeping his Crew in Peace ſo 
— as they eat his Bread; and if a Mariner 
ſhall happen to be bruiſed or hurt in doing his 


j3 34 Duty and Service, the Maſter “ is to take Pr Leg- 


= that he be carefully looked after, in or- N 


der to the procuring his Recovery; and if it xerc. 28. &5” 
be occaſioned by the Miſcarriage of another /. in fn Naur. 
on Ship-board, he may refund the Damage Cash. ä 
out of his Wages, but ſtill remembring who 
gave the firſt Aſſault, 

If it happens that the Maſter commands 
his Boat to be manned out, and it fo hap- 


ro 
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to take the Sea, the Tes or other Accoutre- 
ments being impotent, if the Mariners hap- 
pen to be drowned, the Maſter is to repay by 
the Law Marine one whole Year's Hire to the 
Heirs of the Drowned : Therefore Maſters 
ought carefully to view and ſee that the Boat 
be fit for Men to truſt their Lives in, upon 
his Command. 7 

If a Mariner ſhall commit a Fault, and 
the Maſter ſhall lift up the Towel three times 
before any Mariner, and he ſhall not ſubmit, 
the Maſter at the next Place of Land may 
diſchargehim; and if he refuſeth to go aſhore, 
be hall loſe half his Wages, and all his Goods 
Per Leg. Ol. within the Ship. If the Mariner ſhall ſubmit, 
ren, cap. 14. and the Maſter will not receive the ſame, lie 
ſhall have his whole Wages; or if the Mariner 
ſhall depart the Ship on the Maſter's Com- 
mand, and the Maſter happens not to take 
another, if any Damag — to Ship or 

Goods, the Maſter muſt anſwer. = 
Per Leg. Ol:- III. Mariners muſt help one another at the 
ron, cap. 13. Sea and in Port; if any refuſe, upon the Oaths 
Bee of his Fellows, he loſeth his Wages. None 
of the Crew muſt or ought to leave the Ship, 
Without Leave of the Maſter, when ſhe comes 
to a Port, or rides at Anchor, but always 
conſtantly to wait upon her till they are diſ- 
charged, or have leave, at leaſt half to be 
Leg. nemo de A Mariner may not carry out of the Ship 
Reg. jur. & above one Meal's Meat, but Drink not a 
Leg-pleramque drop; and when on Ship; board, ought not 
44 in. jus cur. to be there arreſted for Debt, but only ſo 
much of his Wages in the hands of the Maſter 
attached: Yet. this is doubted, if it be not 
on a fworn Debt, that is, a judgment or 
Sentence, or a Penalty to the King. 
| They 


5 
FL a 
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They ought not to depart from on Ship- : 
board when once admitted into their full Pay 
(which is always when they break Ground) 
without Licence of the Maſter; and before 
they may ſo do, they are to leave a ſufficient | 
number to guard the Ship and Decks. | 
See the ſeveral Acts of the 7th and 8th [ 
William III. cap. 21. Intituled an Act for 
the Increaſe and Encouragement of Seamen | 
and of the 8th and gth of the ſame King, cap. 
23. Intituled an Act for the further Increaſe 
and Encouragement of Seamen, for regiſtring 
of Seamen, and providing for their Widows 
and Children in ſuch manner as therein is 9 
mentioned, too large to be recited here. 1 
By Stat. 9 Ann. ch. 21. the Regiſtring of qv 
Seamen is repealed, | 
- TV. If the Ship breaks Ground, and is ſet 2 
ail, if after ſhe arrives at her deſired Port, 
their full Pay continues till ſhe returns; nor i 
may they in any wiſe depart from on Ship- | 1 
board without Leave or Licence of the Maſ- 4 
ter; if they do, and any Diſaſter happens, 


they muſt anſwer: Let at ſuch Port if the Leg. Olkrm, © - | 


Veſſel be well moored and anchored with two cap. 5. 

Cables, they may go without leave, yet ſo as 

they leave a ſufficient number behind to guard 

the Decks : But then their return muſt be in 

due Seaſon ; for if they make longer ſtay, 

they muſt make Satisfaction. 

V. If Mariners get drunk and wound one 

another, they are not to be cured at the 

Charge of the Maſter or Ship ; for ſuch Ac- 

cidents are not done in the Service of the 

Ship : But if any of the Mariners be any ways 

wounded, or do become ill in the Service of 

the Ship, he is to be provided for at the 
Charges of the Ship; and if he be ſo ill as %. Olio, 

„e. I. Aa | not cap. 11. 


7” 7 
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not fit to travel, he is to be left aſnore, and 


Care to be taken that he hath all Accom- 


modations of Humanity adminiſtered to him: 
And if the Ship is ready for a Departure, ſhe 
is not to ſtay for him; if he recover, he is to 
have his full Wages, deducting the Maſter's 
Charges which he laid out for him. ; 
VI. In Caſe of Storm,- if Goods are caſt 
over-board'for lightening the Ship, the Oaths 
of the Mariners, ſwearing. that it was done 
for the Preſervation of the Veſſel and the reſt 
of the Lading, ſhall-diſcharge the Maſter. 
So Goods damnified at Sea, are cleared by 
the Oath of the Maſter and Mariners, by the 
Laws of Oleron. | : 15 
To aſſault the Maſter on Ship- board, is a 
Crime that ſubjects the Mariner's Hand to be 
cut off, unleſs he redeems it at 5 S gt. 
VII. If a Ship happens to he ſeized on for 


Debt, or otherwiſe to become forfeited, the 


Conſolat. del. 
Mere. 


Rollss A- 


bridg. 530. 


Mariners muſt receive their Wages, unleſs in 
ſome Caſes where their Wages are forfeited as 
well as the Ship; or if they have Letters of 
Marque, and inſtead of that they commit 


Piracy, by reaſon of which there becomes a 


Forfeiture of all: But Lading of prohibited 
Goods aboard a Ship, as Wool, and the like, 
though A ern, he Veſſel to a Forfeiture, 
yet it diſables not the Mariner of his Wages; 
for the Mariners having honeſtly performed 
their Parts, the Ship is tacitly obliged for 
their Wages: But if the Ship periſhes at Sea, 
they Joſe their Wages, and the Owners their 
Freight. And this being the Marine Cuſtom, 
is allowed by the Common Law as well as the 
Civil Lass. wy | | 

If ſhe comes to her firſt. delivering Port 
they have Wages tilt then: If loſt 1 was 

ey 
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they only loſe thoſe ſubſequent Wages. L. 
| Raym. 631. Q: this, and ſee L. Raym. 739. 
where tliey loſt part of their firſt Wages, 
VIII. The Courts at Weſtminſter have been 
very favourable to Mariners in order to the 
ſuing for Wages, for at the Common Law they 
cannot join, but muſt ſue all diſtinct and 
apart for their Wages. | 
Yet in the Admiralty they may all join, 1 Pers, 146. 
and the Courts at Weſtminſter will not grant 343- 2 Vent. 
a Prohibition: And fo it was ruled, where one ls * 
Jones F a Maſter of a Ship was ſentenced in n Wines 
the Admiralty for Wages at the Suit of poor Rep. 8. 
Mariners, a Prohibition being prayed upon 
a Suggeſtion that the Contract was made at 
Land, and not ſuper altum Mare ; the Court 
denied it, for that he came too late, Sentence 
being given below againſt him: Yet if the 
Mariners had only libelled, and there had 
been no Sentence, and the Defendant had 
prayed a Prohibition, as above, the Court 
would have denied it. This hath been, and 
zs uſually done. 5 
10 was by meer Indulgence that Mariners 
were permitted to ſue in the Admiralty for 
their Wages : And this Indulgence was, be- galt. zz. 5. 
cauſe the Remedy in the Admiralty was the 4. 
eaſter and better; eaſier becauſe they muſt 
ſever here, whereas they may join there; and 
better, becauſe the Ship itſelf is anſwerable; 
but it 1s. expreſsly againſt the Statute, tho? 
now Communis Error facit Jus. The firſt in- 
ſtance of it is in inch. 8. Yet it was never 
allowed the Maſter ſhould ſue there; nor is Cem. Rep. 74. 
it reaſonable where he commenceth the Voy- Cartb. 538. 
age as Maſter ; for tho' the Mariners contract 
upon the Credit of the Ship, the Maſter doth 
ple: A 2 2 contract 
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contract on the Credit of the Owners. L. 
Raym. 397. ad idem. 
Sal. 33. pl. 5. But yet the Mate may ſue in the Admiralty 
his Wages, becauſe he contracts with the 
Maſter, as the reſt of the Mariners do. 
L. Raym. 632, ad idem. 
Sitavell & al. But the Court will be very well informed, 
Owners of a that the Libel is for Mariners Wages ; for 
| = 74 ſome who work Carpenters work, and ſuch 
Mich. 27 Car. like Labour, aboard a Ship in a Haven or 
in B. R Port within the Realm, which is infra Corpus 
Comitatus, (notwithſtanding thoſe great and in- 
genious Objections againſt it) and muſt be tried 
by the Common Law, and not elſewhere, will 
| libel under that Cloak for Mariners Wages. 
But the Court in that Caſe will grant a Prohi- 
bition. And ſoit was done in the like Caſes. 
But if a Ship rides at- Anchor in the Sea, 
and the Maſter ſends his Boat aſhore tor Vic- 
tuals or other Proviſions for the Ship, and 
accordingly the Providore or Slop-ſeller does 
Latch. fol. 11. bring Victuals and Proviſions aboard; in that 
7 * Caſe if the Contract be made there, it muſt be 
ſued for in the Admiralty : But if the Goods 
are by the Purſer or Mariners contracted for 
at Land, they muſt ſue at Common Law. 
But a Suit in the Admiralty for Seamens 
Wages grown due in the River, tho no Voy- 
age made, was not prohibited, L. Raym. 1044. 
Nor tho* made by Writing at Land; or 
even by Deed. (9. of this laſt Point.) L. 
.Raym. 1206. | 


The Maſter cannot ſue in the Admiralty 

for his Wages. L. Raym. 576. 

Maſter of a Ship prohibited to ſue the 

Part-Owners in the Admiralty for Seamens 
Wages which he had paid; for that — 
5 an 
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and Indulgence to Seamen is perſonal, and 
cannot be transferred. Forteſ. Rep. 2 30. 

IX. If Goods are ſo imbezzled, or ſo dam- This Doc- 
nified that the Ship's Crew muſt anſwer, the trine cited, 
Owners and Maſter muſt deduct the ſame out - 3 38 
of their Freight to the Merchants, and the Maſ- my 
ter out of the Wages of the Mariners; for tho 
Freight is the Mother of Wages, ſo is it the 
very Father of Damage; for before the Mari- 
ner can claim his Wages out of what the Shi 
hath earned, the Ship muſt be acquitted from 
the Damage that the Merchant hath ſuſtained 
by the Negligence or Fault of the Mariners : 

And the Reaſon is, for that as the Goods are 
obliged to anſwer the Freight, ſo the Freight 
and Ship 1s tacitly obliged to clear the Da- 


mage; which being done, the Mariners are Leg. Oleron. 
then let in to their Wages. ä 
X. If a Mariner be hired, and he deſerts / 
the Service before the Voyage ended, by the 
Law Marine he loſes his Wages : And the 
ſame Cuſtom at Common Law pleaded, it 
hath been conceived will bar him. 
If a Mariner ſhall commit any wilful or 
negligent Fault, by reaſon of which the Maſ- 
ter, Owners, or the Ship anſwers Damage 
to the Merchant, an Action lies well againſt 
him. 3 9 
In a Suit for Mariners Wages *twas agreed, 1 6:4. 236. Ml 
That if the Ship do not return, but periſnhes by | 
| Tempeſt, Enemy, Fire, &c. the Mariners 
ſhall loſe their Wages ; for if the Mariners 
ſhall have their Wages in theſe Caſes, they 
will not uſe their beſt Endeavours, nor hazard | 
their Lives to preſerve the Ship, 1 Sid. 179. WM 
But if the Ship unlade, they ſhall have their | 1 
. Wages; in the Caſe of Culleneal v. Mico, | 7 
Keb. Rep. 831. : '1 
AA 3 If | 
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4 If a Seaman. be preſſed, he ſhall have his 
MWages pro ratd. L. Raym. 1211. 
Xl. If a Mariner takes up Monies or 
Cloaths, and the ſame is entered in the Pur- 
ſer's Book, by the Cuſtom Marine it is a Diſ- 
count or a Receipt of ſo much of their Wages 
as the ſame amounts to; and in an Action 
brought by them for their Wages, the ſame 
hall be allowed, and is not accounted mu- 
tual, the one to bring his Action for the 
Cloaths, and the other for his Wages. 

Paſcb. 23 Car. XII. A Maſter of a Ship may give mode- 
in B. R. Pid- rate and due Correction to his Mariners, and 
eee, if they bring an Acdion againſt him, he may 
I. C. J. Hale. juſtify the ſame at the Common Law; and by 
Leg. Gleron, the Law of Oleron, if a Mariner ſhall aſſault the 

c. 13. Maſter, he is to pay 5 Solz, or loſe his Hand. 
Mariners after they have unladen the Ship, 
if they demand their Wages, and there be 
any Intention of their Departure, the Maſter 
Per Leg. Ol may detain a reaſonable Proportion of the 
ron, c. 18, ſame till they bring back the Ship, or give 

Caution to ſerve out the whole Voyage. 


* XXIII. Barretry of the Mariners is a Diſeaſe 
"+66 wh A ſo epidemical on Ship-board, that it is very 


rare for a Maſter, be his Induſtry never ſo 

great, to prevent it; a Span of Villany on 
Ship-board ſoon ſpreads out to a Cloud, for 

no other Cauſe, but of that circular Encourage- 

ment that one knaviſh Mariner gives another. 

uſt. de ob. However, the Law does in Sch Caſes im- 


Juæ ex dile2. ꝑute Offences and Faults committed by them 


$. Fin. to be Negligences in the Maſter; and were it 


bodtherwiſe, the Merchant would be in a very 
dangerous Condition. 

Paſcb. iI J ac. The Reaſons why they ought to be reſpon- 

in B. R. Hern ſible, are, for that the Mariners are of his on 

verſus _ chuſing, and under his Correction and Go- 

| '. * vernment, 
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vernment, and know no other Superior on er ing 
Ship-board bur himſelf; and if they are faulty bridg. 
he may correct and puniſh them, and juſtify 533. 
the ſame by Law : And likewiſe if the Fact 
is apparently proved againſt them, may re- 
imburſe himſelf out of their Wages. 

XIV. And therefore in all Caſes whereſo- Naut. Cap. 
ever the Merchant loads aboard any Goods or OY Leg. 1. 
Merchandize, if they be Loſt, Imbezzled, or » 3 
any other ways Damnified, he muſt be re- 238. oY 
ſponſible for them; for the very lading them Raym. 220. 
aboard makes them liable, and that as. well 1 Med. 85. 
by the Common Law as the Law Marine. e 

XV. Nay, if his Mariners go with the eigene 
Ship - Boat to the Key or Wharf to fetch Goods S. ver 6.8 
on Ship- board, if once they have taken Charge“. 
of them, the Maſter becomes immediately 
reſponſible, if they Steal, Loſe, n or 
Imbezzle them. 

XVI. The antienteſt Record that is found 
.extant, is that in Edward the Third's Time, 
here one brought an Action of Treſpaſa e bh 
_againit the Maſter for the I e by: 44 Anne * 
his Mariners of twenty-two Pieces of Gold, 3 24. A 
Bow, Sheaf of Ai Swords. and * ee e 
«things ; and adjudged he ſhould anſwer. A Lw 5, 
for —— the 15 or may be of great Mo- 2 "0 
ment, accept of a I ranſcript of the Record, | 
as the ſame was certified into Chancery, in or- 
der to have it ſent into the King's. Bench, to 
enable the Plaintiff to bring an Action upon 
the ſame Judgment in any Place in England, 
: here he could meet with the Defendant. 


i 8 In, Chriſto Patri Domino J. Brevia Regis 
ei gratia Wygorn Epiſcopo Domi- i» 7 =_ Len- 
e e Cancellario vel ejus locum te- %. 7. =_ 


ai Reg is 


-Renti, faul humiles ge. devoti, Robertus.Gyene, 45, Hife. 
A a 4 Major 
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Major Ville Briſtol, Edwardus Blankeit, & 


Johannes de Caſtle-acre Ballivi libertatum 
ejuſdem Ville, ſalutem cum omni reverentia 
& honore. De tenore & Recordi & proceſ- 
ſus loquele que fuit coram nobis in Cur' 
Domini Regis ibidem fine brevi inter Hen. 
Pilk & Jurdanum Venore Magiſtram Navis 
vocat la Graciane de Bayone in pl'ito tranſ- 

reſs* prout per breve Domini Regis nobis 
Siren fuit vobis inde certificatur, ſub ſi- 

illis noſtris vobis fi placit mittimus in hiis 
2 Ad placit Tolls tent? ibidem die 
Martis prox* poſt Feſtum Epipbaniæ Domini 
anno Regn Regis nunc 24 Hen. Pilk. quer 
opt' ſe verſus Jurdanum Venore Magiſtrum 


Navis vocat' la Graciane de Bayone de pl'ito 


tranſgreſs? per pl &c. & unde quer', quod 
ſecundum legem & conſuetudinem de OLE- 


RON unuſquiſq; Magiſter Navis tenetur reſ- 


pondere de quacunque tranſgreſs* per ſervien- 


tes ſuos in eadem fact', & Johannes de Rule 


& Barcolet de Bornes ſervientes predicti Jur- 
dani Magiſtri Navis predicte die Mercur. 

rox ante Feſtum omnium Sanctofum Anno 
i predicti Regis Ed. 23. in Mari juxta 
Britan. in eadem navi de Johanne de Cornub' 
ſervient' predict' 22 libr' in auro, arcus, ſagit 


glad. & al bona & catalla ad valenc*. 40 J. 


ceperunt & aſportaverunt injuſte, &c. ad 


dampnum predict Hen. 60 J. & fi predictus 


Jurdanus hoc velit dedieere, predict Hen. 


Paratus eſt verificare, &c. Et predictus Jur- 
danus venit & dicit quod lex de Oleron talis 
eſt quod ſi aliqua bona & catalla Magiſtro 
alicujus Navis liberata ſunt cuſtodiend', unde 


idem Magiſter pro eiſdem vel pro aliqua alia 
re in eadem navi facta manucap' illo modo 
Magiſter Navis tenetur reſpondere ; non aliq 


moda, 
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modo, & ſup” hoc petit Judicium. Et pre- 
dict Hen. dicit, quod unuſquiſque Magiſter 
tenetur reſpondere de quacunque tranſgreſ- 
ſione per ſervientes ſuos in Navi ſua fact” & 
petit Judicium ſimiliter. Et ſup' hoc pre- 
dictꝰ partes habent diem hic die Sabbati prox? 
poſt Feſtum ſci. Hillarii prox? futur ad au- 
diend* Judicium ſuum, &c. Ad quem diem 
predicte partes venerunt & petierunt Judicium 
ſuum, &c. Et recitat Recordo & proceſſu 
predictis in plena Curia coram Majore & 
Bailivis & aliis probis hominibus Ville & Ma- 
giſtris & Marinariis, viſum fuit Curiee, quod 
unuſquiſq; Magiſter Navis tenetur reſpondere 
de quacunque tranſgreſſione per ſervientes g 
ſuos in Navi ſua facta. Ideo conſideratum 
eſt, quod predict Hen. recuperet dampna The Judg- 
ſua 40 J. verſus predict' Jurdanum per Cur. 2 agony 
taxat & nihilominus idem Jurdanus tranſ- cording to 
greſſione predicta in miſericordia.“ Law, and 


| | ought not to 
have been a capiatur; for it is not ſuch a Treſpaſs as the King is en- 


titled to a Fine, Yide Cro. Fac. 224. Telv. 162. Beedle werſus Morris. 
Coke's Entries, fol. 347. . 


XVII. The Maſter ſubject to anſwer Da- 
mage, is to be underſtood in all ſuch Caſes _ 
where the Lading was brought aboard eiter 
by his Conſent or his Purſer's ; for any other, ry. in fv. 
or ſuch as ſhall be ſecretly brought in, not Nat. Caap. 
being entered in the Purſer's Book, or in the 4 leg. Haque 
Bills of Lading, the Maſter is not obliged to Tt. 
ſee forth-coming, unleſs it be ſuch Goods as 
the Parties bring into the = about them, 
as Clothes, Money, and the like, as above, 
thoſe things being ſeldom entered, yet moſt 
commonly thoſe that are viſible, the Maſter - 
by Law is reſponſible for. PLOTS | 
XVIII. Solikewiſe if a Maſter forewarn a Fed. 2 in 
ä F 4 | 11] fin. Nauwut. 
| Paſſenger to keep his Goods, and that he "*y 2 
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leg. itaque de no ways take .Care of them, and if they be 
cod. 5 loſt. or purloined by the Crew, he will not be 
1 8 455 obliged to ſee them forth- coming; the Maſter 
* is not there held reſponſible in Caſe of a Loſs, 
eſpecially if there be any thing of Agreement 
thereunto. 
8. mortem de XIX. But if Goods ſhall be ſent aboard a 
an per. Ship, and the Maſter ſhall appoint a Cabbin 
For the ſame, and deliver the Key to the La- 
der, and tell him he will not be reſponſible 
if a. Loſs happens; yet if the Goods are ſtole, 
be muſt notwithſtanding make Satisfaction: 
By the Common Law it ſhall bind an Inn- 
keeper. Mo. 78. 
8 Coke 33.8 Hut if the Inn-keeper deſires his Gueſt to 
| 3 179. put his Goods in ſuch a Chamber under Lock 
And Key, &c. and then he will warrant, other- 
wiſe not, and the Gueſt leaves them in an 
outer Court, where they are ſtole, Sc. the 
Inn-keeper ſhall not be charged. 8 
Note, That Goods once delivered to a 


/ „ „ 'Maſter, the Cargo is not ſubject to be at- 


tached in his Hands, nor can any Cuſtom 
whatſoever ſupport the ſame; for they are in 

Law as, it were bailed to the Ship, until the 

Mc. 27 Car. Freight and all other Charges are paid: And 
. per Lord very much doubted, whether an Attachment 
Chief Juſtice can be made in London of any Goods at all 
©} lying on Ship-board in the River of Thames, 
(which, Na gh the Port of London) notwith- 


Ge; F — 4 and all other Charges are 


Hull. $ Ame Commiſſioners of Bankrupt iſſued a War- 
in Chancery. rant. to ſeize Goods of the Bankrupt on board 
8 "nu 1 two Ships in Tonſbam Bay in Devonſbire; the 
Aer. 98. pl. 1. Goods were configned to Perſons.in; Holland, 
1 who had not paid the Bankrupt for them: 
| The Maſters refuſed to 2 Goods, 


not- 
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notwithſtanding the Warrant ; which occa- 

ſioned the Commiſſioners coming to demand 
the Goods, which ſtill were refuſed. 

- Sir Peter King moved for an Order upon 
the Maſters for their Contempt. 

The Court at firſt greatly doubted, whether 
they can make an Order in Aid and Aſſiſtance 
of the Warrant of the Commiſſioners of Bank- 
rupt, the Statute having veſted a large Power 
in them; beſides, the Perſons to whom the 
Goods are conſigned, would be indebted to 
the Creditors of the Bankrupt, which Credi- 
tors may recover by the Law of Holland. 
Sir Peter King. We ſhall rather loſe the 

Goods, than follow them into Holland. 
Lord Chancellor Cowper. Their refuſing to 
deliver the Goods upon the Warrant, is no 
Contempt to this Court, tho': the Commiſ- 
ſioners act under a Commiſſion under the 
Broad Seal. I remember the Queen was ap- 
plied to, to lay an Embargo upon a Ship in 
the like Caſe, but denied; becauſe an Em- 
bargo would have affected other Goods in the 
Ship: The Maſters in this preſent Caſe have 
ſome Colour to detain the Goods; for upon 
a Delivery of them, they may be diſappointed 


of Freight, and the Aſſignees of the Commiſ- 


ſion muſt ſtand in the ſame Place as the Bank- 
rupt, and be ſubject to his Contract. 
But however, an Order was made upon 
the Maſters to deliver the Goods upon Pay- 
ment of the Freight Money, and the Maſters 
to be indemnified by the Creditors, againſt a 
Bill of Lading, which was ſent to the Con- 


CHAP. 
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CHAP. IV. 


Of Freight, Charter- parties, and De- 
morage. 


1. The various ways that Ships may be freghted at 
this Day. 


II. The — way of Freighting. 

III. How the ſame is governed upon the Various "IF 
tracts, and of Accidents happening to Maſters or 
Laders preventing the Voyage. 

IV. Of Agreements parol and in Writing, how con- 
firued by the Common Law; what it is. 

V. Of Ships laded and unladed before the Voyage be- 
gun; their becoming diſabled, viz. periſh in * 
Voyage before the ſame is compleated. 

VL. Of Ships Departure conſidered in r to 
Freigbt and Damage. 

VII. o Freight 75 ng on Trading Voyages, and 
loft by contingent Actions, conſidered by the Common 

, and the Law Marine. | 

VIII. Of Freight becoming due upon the various ways 

* of Contract, or general where none was agreed for. 
os Rebar ariſing from the Freighters , and of 
ws ceaſe 1 957 p in reference to Freight. 

X. Faults of Maſters ariſing from taking in Goods 
more than were contracted for; and of being forced 

into Ports in his Paſſage. 


XI. Paſſengers dying, the Ship's Title to their Goods 


and Concerns, 


XII. The Ship in conſtruction of Law how far liable 

. to Freight. 

XIII. Ships taken and retaken in War, whether the 

ame deftroys the Contrat, 

XIV. Goods became loft without Fault of the Ship, 
e Freigbt becomes due. 

XV. Of Frei ohe contracted with Perſons deficient. 

XVI. of Ships contracted for by the Month, to be 
paid at the Arrival at a Port; Ship is caft away, 


pa FE” . s Whether the Freight ought to be 
dia. 


XVII. 


by 
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XVII. Covenant mutual in a Charter-party, ſhall 
not be pleaded the one againſt the other. Plea that 
anſwers to Part only is ill. Covenant therein by 


ſeveral, yet brought againſt one only. Covenant by 


ſeveral & quemlibet eorum, may be brought againſt 
one only. 


I. 1 N the Freigbting of Ships, reſpect is al- 
| ways had to the Ship itſelf, or elſe to a 
certain Part thereof, ko 

Again, the Merchants either Freight her 
by the Month, or the entire Voyage, or by the 
Tun; for it is one thing to Freight a Ship, and 
another thing to take certain Tunage to Freight. 

So alſo it is one thing to be a Cape-Mer- 

"chant, another to be an under Freighter. 

II. There was of old another way of 21 E. ;. c. 
Freighting ; which was, when the Merchant 2s Records. 
agreed with the Maſter for a Sum certain to 03+ | 
convey his Goods enſured againſt all Peril; 
ſuch were to be reſpontible if any Detriment 
or Loſs happened ; but that is now become 
obſolete. ” 8 my 
III. Freight is governed generally by the Navr. caup. 
Contract, and varies according to the Agree- Stab. Se. Leg. 
ment, reduced generally into a Writing, com- 9 r 
nonly called a Charter party, executed be- = e 
tween the Owners and Merchant, or the conduxerit, in- 

| Maſter in the Behalf. of himſelf and Own- /frumenta con- 
ers, or himſelf and the Merchant, or be- Sie. 
tween them all; or elſe is Parol. r. * Rhod, 
The Maſter or Owners generally covenant Art. 20. 
to provide a Pilot and all other Officers and | 
Mariners, and all other things neceſſary for | 
the Voyage; and for the taking in and deli- 4 
vering out of the Lading. | 8 
If there be an Agreement and Earneſt, Per Leg. Na- 
but no Writing, if the ſame be broke off by _ Rood, 
the Merchant, he loſeth his Earneſt ; but if“ 9. 


the 
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the Owners or Maſter repent, they loſe double 
the Earneſt, | | 


A tcerr cm. car. 383. But by the Common Law of England, the Par- 


ty damnified may bring his Action of the Caſe, - 

and recover all Damages on the Agreement. 
Per Leg. item If a time be appointed by the Charty-party, 
75 Si in Leg. and either the Ship is not ready to take in, 
eas or the Merchant not ready to lade aboard, the 
Parties are at Liberty, and the Party Damni- 
fied hath his Remedy againſt the other by 

Action, to recompence the Detriment. + 

If Part of the Lading be on Ship-board, 
and it happens ſome Misfortune may overtake 
the Merchant, that he hath not his full Lading 
aboard at the time, the Maſter is at Liberty to 
* contract with another, and ſhall have Freight 
| by way of Damage for the time that thoſe 
' Goods were aboard after the time limited; 
for ſueh Agreements being of a Conditional 
nature Precedent, a Failure, as to a compleat 
Zading, will determine the fame, unlets af- 
terwards affirmed by Conſent. And though it 
be no Prudenee for every Merchant or every 
Maſter: to depart from the Contract, if it 
ſhould ſo fall out, that the Agreement as to the 
Eading is not performed aecording to Pro- 
miſe, (ſeldom or ever done if any Part be 
aboard) yet it is the higheſt Juſtice, that 

. Ships and Maſters ſhould not be Infettered, 
but Free; fer otherwiſe by the bare lading of 
'2 Caſk or Bale, they might be defeated of the 
Opportunity of Paſſage or Seaſon of the Lear. 
- Cro. Car.383. o off the other hand, if the Veſſel is not 
3; 1 283. ready, the Merchant may ſhip aboard in ano- 
3 2 6 ther Veſſel the Remainder of his Goods, and 
Lex 77 an- diſcharge the firſt Skipper, and recover Da- 
au & Leg. 1 againſt the Maſter or Owners for the 
reſt, This is grounded upon the like Reaſon 
as the former. And 
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And therefore by the Law Marine, Chance, hc diſtinctio. 

or ſome other notorious Neceſſity, will excuſe Per Leg. Ok 

the Maſter; but then he loſeth his Freight 1 

till ſuch time as he Breaks ground, and till 

then he ſuſtains the Loſs of the Ship. 

But if the Fault be in the Merchant, he 

then muſt anſwer the Maſter and the Ship's 

Damage, or elſe be liable to entertain the 

Ship's Crew ten Days at his own Charge; but 

if after that, then the full Freight: And if Art. 25. Legem 

any Damage happens afterwards,- the Mer- Naval. Art. 

chant muſt run the Riſque of that, and not 0 _ * 

the Maſter or Owners. (a) But by the Com! Na. 220. 

mon Law, ſo long as the Maſter hath the 1 J. 190, 

Goods on Ship-board, he muſt ſee them forth 238. 

coming, . 2 _ =_ : 

IV. Charter-parties have always, by the 133535. 

Common Law, had a genuine Conſtruction as 

near as may be, and according to the Inten- 

tion and Deſign, and not according to the 

literal Senſe of Traders, or thoſe that Mer- _ | 

chandize by Sea, yet they muſt be regularty 

pleaded 3 and therefore in an Action of Cove. , +» - 

riant' on an Indenture dated 9 OH. 38 PI. 

wherein was recited, Whereas by Indenture 

of Cha#ter-party dated Sep. 8. 38 ERz. be- 

tween the Plaintiff and Francis Cherry; the 

Plaintiff having hired of him a'Ship, for a 

Voyage to Dantzick, upon taking Ship it was 

agreed between them, that the Ship ſhould 

be laden with Corn at Dantzick, and to fail 

to Legborn. Now by the ſaid Indenture, in 

Conſideration the Plaintiff had agreed, that the 

Defendant ſhould have the Moiety of Corn, 

quod tunc fuit, or afterwards ſhould be laden in 

rheShip during the ſaid Voyage, the Defendant 

£0venanted to pay the Moiety of the Sr 
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for the ſaid Corn, quod tunc fuit, or after- 


wards ſhould be laden, Sc. and alledgeth in 
falto, that O#. 9. 38 Eliz. the Ship was la- 
den with 60 Laſts of Corn, and for not Per- 
formance of this Covenant the Action was 


brought; the Defendant pleaded that the 


Deed was ſealed and delivered O#. 28. 38 
Eliz. & quod ad tunc vel poſtea there was not 
any Corn laden there, and traverſeth the De- 
livery O#. g. or at any time afterwards be- 
fore the 28 OZ. 38 Eliz. And it was adjudged 
upon Demurrer, That in regard the Plaintiff 
declared upon a Deed, dated O. g. 38 Eliz. 
it ſhall be intended to have its Eſſence and 
Delivery at that time, and no other; and if 
he ſhould confeſs it to be delivered at any 
other time, it would be a Departure from his 
Declaration, and the Word tunc is referred 
to the Delivery, and not to the Date; and if 
it were delivered ten Months after the Date, 
he ſnould not have the Benefit of the Corn 


Cre. Ja. 23. aden before the Delivery: And therefore the 


Offey v. Sir 


Baptiſt Hicks, Defendant was adjudged not to be charged 


with paying for any Corn before the Delivery 
of the Deed, the Words of the Deed being, 


that he ſhould pay for the Corn then laden, 


Sc. which (then) is referred to the time of 
the Eſſence of the Deed by the Delivery, and 
not to the Date. Tt, on 
Atkinſon did contract with Buckle for the 
ung of 100 Quarters of Barley, and did 
promiſe to deliver unto him the 100 Quarters 
of Barley, a Ship-board at Barton Haven, 
in the County of Tork, to carry them for him, 
and for the Carriage thereof did promiſe to 
pay to him ſo much; and Buckle promiſed to 
catry the fame for him, and accordingly 
brought his Ship to the ſaid Haven, expect- 
ing 
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ing there the Delivery of the 100 Quarters of 
Barley; but Atkinſon came not to deliver the 
ſame to him, whereupon Buckle brought his 
Action of the Caſe upon the Promiſe, and 
upon non Aſumꝑſit pleaded had a Verdict and 
Judgment, which was affirmed upon a Writ 
of Error. LIES Hs | 
Charter- party (Charta partita, i.e. a Deed of 
Writing divided) is all one in the Civil Law, 
with an Indenture at the Common Law. It 
ſettles the Agreement and Bills of Lading, 
the Contents of the Cargo, and binds the 
Maſter to deliver them well conditioned at 
the place of Diſcharge, according to the Con- 
tents of the Charter- party or Agreement; and 
for Performance, the Maſter obliges Himſelf, 
Ship, Tackle, and Furniture, to ſee the ſame 
done and performed,  _ 


Covenant upon a Charter- party between Covenant in- 
Belton Owner, and Lee and Morgan Meer- ier 4. of the 
chants, Freighters of a Ship, by which Bolton ane Party and 

| es . | I PHE B. and C. on 
ut to Freight the Ship in a Voyage to Guis the her, & 
ney at 48 l. per Menſem, and there was a mu- guemhbet co- 
tual Covenant between the Parties & quemlis rum, and the 
bet eorum modo ſequente, and then divers Co: fie 
| | geht ; ei: , 1.45 brought a- 
venants follow concerning the Ship's Tackle g inſtone on- 
and Performance of the Voyage; and then a ly, and well. 
Covenant for -the Payment of the Freight 
(viz.) when the Ship arrived at Guniney, the 
Freight then due was upon Notice to be paid 
in England, and when ſhe arrived in England 
the Reſidue from the time of the laſt Pay- 
ment was to be paid. And faith, that at fuch _ _ 
a time the Ship arrived, and that 6 Monts 
and 10 Days were then paſt, which came to 
ſo much, whereof Notice was given; and 
that after ſuch a time the Ship arrived at 
England, and that the Freight for 6 Months, 
Vol.. I. B b | from 


870 


| Tarrſley 154. 


» 393* 
. 2. 


Salk 


Ad Leg. Rbod., 
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from the time of the laſt Payment, and the 
Freight came to 287 J. 45. and that the De- 
fendant had not paid any of the Sums, upon 
which the Defendant demurred. And took 
theſe Exceptions to the Declaration : 

1. For this that the Action is brought 
apainſt one of the Defendants only, omitting 
the other; ſed non allocatur, the Covenant 
being between them & guemlibet eorum is joint 
and ſeveral of every Part. 

2. For that it appears upon Computation, 
the Plaintiff demanded more upon the firſt 
Breach than is due by 30 5s. and leſs than is 
due upon the ſecond by 165. and tho? that 
the firſt may be cured by the Jurors finding 
leſs, or by the Plaintiff's releaſing the Over- 
plus, yet where he demands leſs than his due, 
It is incurable; and cited ſeveral Books there 


LE quoted for that purpoſe in Aſſumpſit, where, 


as in this Caſe, only Damages are to be re- 
covered; and.on the other. Part was cited, 
Cro. Jack. 498. Pemberton v. Shelton, & 529. 
Parker v. Curſon & uxor, ſee 2 Levinz 4. 


| Hulme & Sambers, & 2 Vent. 129. Welby & 
- Philips. Hale Chief Juſtice took a Difference 
| 8 this Caſe o Covenant, and Debt, 


| 8 and held, chat after Verdict it had been cured 


without Queſtion, but upon Demurrer there 


may be ſome Doubt, the Demurrer being ge- 
—5 but had the Demurrer been ſpecial it 
fad be ad been ill, and ruled Judgment, pro Quer. 
eving 505 © 3 Keble. 89-48; 50. Bolton and 


15 Goods are. e fully laded aboard, and the 
ip hath broke: Ground, the Merchant on 


0 onſideration afterwards reſolves not on the 
Adventure, but will unlade again; by the 


Law Marine the F reight' is due, | 
| And 
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And if the Ship in her Voyage becomes 7 Judg. Oleron. 
anable without the Maſter's Fault, or that the JF %. 44 
Maſter. or Ship be arreſted by ſome Prince oer 
State in her Voyage, the Maſter may either 
mand bis Ship, or Freight another, 

But if the Merchant will not agree to the Pig. Paulus, 
fme;: then the Freight becomes due for ſo J. 14. c. 2. 
much as the Shi hah earned; for otherwiſe 5: 10. 
the Maſter is able for all Damages that ſhall 
happen. And therefore if that Ship, to 
which the Goods were tranſlated, periſhed, 
the Maſter ſhall anſwer ; but if both the Ships 
periſh, -then he is diſcharged. 

But if there be extreme Necefiey, as that 
the Ship is in à finking Condition, and an 
empty Ship is paſſing by, or at hand, he may 
tranſlate the Goods ; and if that Ship fink or 
periſhes, he is there excuſed: But then it 
muſt be apparent that that Ship n . ä 
bable' and ſufficient. © Wo : Y 

VI. If a ſet time bs. fixed and agised upo n Leg. gui Rome 
between the Merchant and the Maſter, 5 2 5, Callina- 
in to begin and finiſn his Voyage,” it may not 4 ; 
be altered by the Supra Cargo, wichour ſpecia 1* 
Commiſſion for that Purpoſe. 

If a Maſter ſhall weigh Anckoy,: and and 
out to his Voyage aftef the time covenanted 

or agreed on for his Departute, if any Damage 
happens at Sea after that time, he ſhall re- 
fund and make good all ſuch Misfortune: 

Fet if a Cbarter- party is made, that the Plain- 

tiff ſhall fail from London to Lisbon with the 
firſt Wind and Opportunity, c. in Conſide- 
ration of which the Merchant did covenant 
to pay ſo much for Freight; the Ship de- 
parts not with the firſt Wind and Opportunity, 
et afterwards breaks Ground, and 2% at 
B b 2 r 
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Popham. 161. her Port, the F reight in this Caſe is become 

2 127 due; for there is nothing can bar the Ship of 

ber E 'reight but the not Departure, for only 

that in Law is traverſable, being material to 

avoid the Payment of Freight; but to fay 

the Ship did not depart with the next Wind, 

is but a Circumſtance which in rienefs of 

Lau 18 not traverſable. 

Kgl. wy If it be agreed, that the Maſter Hall fail 

3 from London to: Leg born in two Months, and 

chus. Freight accordingly. is agreed on, if he be- 

gins the Voyage within the two Months, tho? 

: he does not arrive at Legburn Within the time, 

| yet the Freight is become due. 

2 Vern. 210. 1 the Eaft-Indid-Gimpony by Charter- 

party might keep the Ship a long time in In- 

dia, and did ſo keep Ker” until he was unfit. 

for Service, and could not come Home ; tliey 

were obliged in Chancery t pay the Damage; 

tho by the peruſing of the Chbatrer- party it 
was papyable at the Return of the Ship. 

2 Vun. 212. So where no F reight was to be paid for the 

* Cargo -outwards but Freight for the Cargo 

buomewards; and the Factor abroad had no 

Goods to load her homewardas, Yayment: af the 

Freight was decreed. 

' 2 Vern. 727. So though the Officers and Mariners gave | 

Bond not to demand Wages unleſs the Ship 

returned to London; ſhe arrived at a deliver- 

ing Port, and afterwards was taken by the 

Enemy. They had their \ Wages to the. de- 

. livering Pair. 

Leg. 22 VII. If che Ship is "Greighted. from, one 

F de panis& Port to another Port, and thence to a third, 

fourth, and ſo home to the Port from whence 

ſhe firſt failed, (commonly called a Trading 

Lacke this is all but one and the ſame Voy- 


age, 
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age, ſo as it be in SIAN to the Charter- 5 5 
e Y 
23A Nerehanr agrees with a Maſter, that if Trin. 9 3 

he carries his Goods to ſuch a Port, he - 2. Rot 
will then pay him ſuch a Sum; in the Voy- 5 Bright abi 
age the Ship is aſſaulted, entered and robbed Cooper, 

by Pirates, and part of her Lading taken 1-Brownl. on 
forth, and afterwards - the Remainder is 

brought to the Port of Diſcharge, yet the Sum 

agreed upon is not become due, for the 
Agreement is not by the Matter performed. 

But by the Civil Law this is vis major or | / 
caſus fortuitus, there being no Default in the 
Maſter or his Mariners, and the ſame is a 2 
Danger or Peril of the Sea, which if not in 
Naval Agreements expreſſed, yet is naturally 
implied: For moſt certain, had thoſe Goods, 1 C.. 9% 
which the Pirates carried away in ſtreſs of ee N 
Weather, Navis levandæ cauſa, been thrown N. E, 
over-board, : the ſame would not have made Sa pet 
a Diſability. as to the Receipt of the Sum ge Com. 1. 
agreed on; for by both the Common Law and But a Pirate 
the Law Marine, the Act of God, or that of ws 5 4 

an Enemy, ſhall no ways work a Wrong in Chap. Piracy. 
Abe private. 

VIII. If a Ship be freighted by the Tun, 
and ſhe is full laden according to the Charter- 
party, the Freight is to be paid for the 
whole; otherwiſe but for ſo uy Tun as the 
Lading amounted to. 

If Freight be contraſted tor the ning RY: Leg. | quis 
certain Cattle, or the like, from Dublin to C4. 4 "ch f. 
Weſt-Chefter, if ſome of them happen to die I Joſs 
before the Ship's Arrival at Weſt-Chefter," the 
whole Freight is become due as Well for the 
Dead as the Living . Nin V n Arg Leg. 

But if the Freight be contra kkcchfor the ie F. os ann, 
tranſporting them, if Death happens, there 7 * N 
* B b 3 ariſech l 


i — 
K ES 2 4. a 1 
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decondit. ariſeth due no more Freight than only for 

- & demon. ſuch as are living, at . Ship's Arrival at 

7 her Port of Diſcharge, and not for the 
ee Dead Fs 

rar 2 # If the Cattle or Slaves are ſent aboatd, and 


HY. cum 


pr _— & f. no De is made either for lading or 


F docati F orting them, but generally, then F * 


Leg. fed & be paid as well for the Dead as th 
addes in F. Si Livi 


quis _ 


If Freight be contracted for the trag 
9 ing of Women, and they happen in the * 
age to be delivered of Children on Ship- 
board, no Freight — due for the 
Infants. 
There are 3 


The Charter- party does ſettle the Agree- 
— ment. and the Bills of Lading the Contents of 
made, the the Cargo, and binds the Maſter to deliver 
one to be ſent them well conditioned at the Place of Dif- 


over Sea to ar 
. ch ge, according to the Contents of the 


Charter. party or Agreement; and for Per- 
——— 10 formance, the Maſter obliges Himſelf, Ship, 


the other for Tackle and Furniture to Ke. the: lamb. done 


the Maſter, 
1111 = al and performed. 


If Goods are ſent aboard * * 
for the Mer- 


chantor Freight muſt be according to Frei 

Lader. like accuſtomed Voyages. 
If a Ship ſhall be freighted and named to 
be of ſuch a Burden, and being freighted by 
the Tun ſhall be found Jeſs, & there ſhall no 
more be paid than only by the Tun for all 
ſuch Goods as were laded aboard. 

Ua Ship be freighted- for two hundred 
| Tuns or thereabouts, the addition of here- 
Abouts 1s commonly reduced to be within five 

Tun, more or leſs, as the Moiety of the 
number Ten, uad ms: bene —— 18 
+. e , hz ITT dp 


+ » ; 
4 
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- If a Ship be freighted by the great, and the Ch Jones 
Burden of it not expreſſed, yet the Sum cer- _ re ver- 
tain is to be paid. * Ten 

IX. If the Ship, by reaſon of any Fault / * penul:. F 
ariſing from the Freighter, as lading aboard 9. F. de loca. 
prohibited or unlawful Commodities, occa- 
fions a Detention, or qtherwiſe impedes the 
Ship's Voyage, he ſhall anſwer the F reight 
contracted and agreed for. | 

If a Ship be freighted out FRE in, there Trin. g. 2 
ariſes due for Freight, nothing, till the whole Z. K. Fa * 
Voyage be performed: So- that if the Ship — 2 
die, or is caſt away coming home, the Freight 1 Part. 21. 
outwards, as well as inwards becomes mn - 

13th Fuly, 1680, in Chancery, a Part-Ow- 
ner of a Ship ſued the other Owners, for his 
Share of the F reight of the Ship which finiſh- 
ed her Voyage; but the other Owners ſet her 
out, and the Complainant would not join ,, / 
with them in ſetting her out, or in the Charge 
thereof, whereupon | the other Owners com- 
plained i in the Adrnipaley, , and by — there, 
the other Owners gave Security, t if the 5 
Shi periſhed in the Voyage, to EE: of E goog 

cb e Plaintiff his Share, or to that e &; 
in ſuch a Caſe, by the Law Marine, and 
Courſe of the Admiralty, the Plaintiff was to 
have no Share of the Freight. It was referred 
to Sir Lionel Fenkins to certify the Courſe of 
the Admiralty, who e accordingly, and 
that it was ſo in all laces, for otherwiſe there 
would be no Nav igation, whereupon the 
Plaintiff's Bill was diſmiſt. See more of 
Freight, and che Incidents. thereunto, Lex 
Mercataria 109. 

X. If a Maſter fre Fork ts out his Shi 18. and Leg. Oleron. 
afterwards ſecretly ts t: 1 in other Con 8 un- Leg. Naval. 
known to the firſt Laders, by the Law Ma- Nod. Ar. 2 


B h 4 rine 
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CEN rine he loſes his Fee - and if it ſhould ſo 


fall out, that any of the Freighter's Goods 
ſhould for Safety of the Ship be caſt over- 
board, the reſt ſhall not become ſubject to the 


Average, but the Maſter muſt make good 


Conſol. del 
Mer, 


| Leg. Oleron. 


that out of his own Purſe :: But if the Goods 
are brought into the Ship ſecretly againſt. his 
Knowledge, it is otherwiſe; and Goods ſo 
brought in, the ſame may be ſubjected to 


what Freight the Maſter thinks fitting. 


If the Ship puts into any other Port than 
what ſhe was freighted to, the Maſter ſhall 
anſwer Damage to the Merchant; but if 


forced in by Storm or by Enemy, or Pirates, 


Rule, 


he then muſt fail to the Port conditioned at 
his own Caſts. . — 
Generally the touching at ſeveral Ports by 

Agreement, imports not a Diverſity, but a Voy- 


age entire. 


0 


XI. If Paſſengers having Goods, happen 
to die on Ship-board, the Maſter is to inven- 
tary their Concerns, and the ſame may keep 
a Year; and if none claim the ſame, the 
Maſter becomes Proprietor defeaſable: But 


the Bedding and Furniture of the Parties be- 


Leg: Conſolat. 
fel Mere, 


1 P. Will. 
140. 


certi juris in 4. 


An verb. 


come the Maſter's and his Mates, and the 
Cloathing are to be brought to the Ship: Maſt- 
Head, and there praiſed and diſtributed a- 
mongſt the Crew, as a Reward for their Care 
of ſeeing the Body put into the Sea. 
The Captain an leaving Money on board, 
the Mate became Captain, and improved the 
Money : He ſhall, on Allowance for his Care 
in the Management of it, account for the 
Profits, and not for the Intereſt only. 
XII. The Lading of the Ship in Conſtruc- 
tian of Law, is zacizly,obliged for the Freight, 
the ſame being, in Point of Payment, Prey 
£7.64 IEITC 
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ferred before any other Debts to which the Duiderga Cod. 
(Goods ſo laden are liable, though ſuch Debts, cat. 

as to time, were precedent to the Freight; for 

the Goods remain as it were bailed for the 

ſame: Nor can they be attatched in the Maſ- 


ter's Hands, (chougir n it 18 conceived 
otherwiſe. © & 7 


„ „* 


Ships deſerve Mages like unto a Labourer; ; 
and therefore in the Eye of the Law, the Ac- : 
tions touching the ſame, are generally con- 1 
ſtrued favourably for the Ship and her Ow- San 1 
ners: And therefore if four Part-Owners of Apia r4 Hale, 
five, ſhall make up their Accounts with the 3 Ke 444- 
Freighters, and receive their Proportions, 
yet the fifth Man may fue ſingly by himſelf : 
without joining with the reſt; and this as well! 
by the Common Law as the Law Marine. 

XIII. A Ship in her Voyage happens to 
be taken by an Enemy, aftewards in Battle 
is re-taken by another Ship in Amity, and 
Reſtitution is made, and ſhe proceeds on in 
her Voyage, the Contract is not determined, 
though the taking by the Enemy diveſted the 7 R. 2. Sta- 
Property out of the Owners; yet by the Law lar Abridg. 
of War that Poſſeſſion was defeaſable, and 5+ 
being recovered in Battle. afterwards; the , Jure L 
Owners became re- inveſted: So the Contract, 1 leg. 
by Fiction of Law, became as if ſhe never ver. & leg. in 
had been taken, and ſo the entire F 1 * 
comes due. ; 

Covenant by a Charter-party, that the Ship 
ſhall return within the River of Thames by-4 a 
certain time (periculis & caſualilatibus Ma- f « ” bi n . 
rium, Auglice, Dangers of the Sea, exceptis) 
and after in the Voyage, and within the timie 
of the Return, the Ship was taken upon tũùe 
Sea, per | homines hellicoſos. modo guerrino wo. OO : 

mw 'ro the Covenantor” unknown A n 
26491. abin 


— — — — 
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abinde huc uſque detenta fuit by them, per quod 
he could not return within the River of 
Thames within the time mentioned in the Co- 
venant. Reſolved this Impediment was within 
the Exception, for theſe Words intend as 
well 2 Danger upon the Sea by Pirates and 
Men of War, as Dangers of the Sea by Ship- 
wreck, Tempeſt, or the like. - Pickering and 
Barkley, Stiles 132.89 2 Noll's Abridg. 248. 
Boyee v. Cole, . XIV. If Freight be taken for 100 Tuns 
— 26,27 of Wine, and twenty of them leak out, fo 
. B. R. that there is not above eight Inches from the 
EBuge upwards, yet the Freight becomes due: 
One Reaſon is, becauſe from that Gage the 
King becomes entitled to Cuſtom, but if they 
be under eight Inches, by ſome it is conceived 
to be then in the Election of the Freighters 
to fling them up to the Maſter for Freight, 
and the Merchant is diſcharged. But moſt 
conceive otherwiſe; for if all had leaked out, 
(if chere was no Fault in the Maſter) there is 
no Reaſon the Ship ſhould loſe her Freight; 
for the Freight ariſes from the Tunnage 
taken, and if the Leakage was occaſioned 
through Storm, the ſame perhaps may come 
into an Average. Beſides, in Bourdeaux the 
Mafter ſtows not the Goods, but the particu- 
— lar Officers appointed for that Purpoſe, quod 
nta. Perhaps a ſpecial Convention may alter 
the Caſe. | $o 1039 
When ſuck Moſt certain, if a Ship, freighted by the 
Misfortune (Gyetit, be caft away, the Freight vaniſhes , 
ba RP but if by the Tun or Pieces of Commodity, 
— af. and ſhe happens to be caſt away, afterwards 
fer thoſe Part is ſaved; doubted whether pro rata ſhe 


— 1 ought not to be anſwered her Freight. 
to the u- | Pe {3s 
822 r towards Satisfaction of what they pay by Vir- 
tue of their Subſeriptions. | TOTS STS Fea. - . 
** 412 * | e t 
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Debt upon a Charter- party upon a Penalty, 
the Covenant was to pay fo much per Tun for 
Freight, and Breach was aſſigned in non Pay- 
ment, for ſo many Tun and an Hogſhead, 
which came to ſo much: Upon Demurrer, 

*twas held the Declaration was ill, for the 
Covenant is only te pay ſo much per Tun, 
aliter if it had been to pay ſecundam ratam of 


ſo much per Tun. Noe againſt Baar. 2 Le- 2 134. 


vinx 124. 3 Keble 421. | 

XV. If a Merchant takes Freight by con- 
rracting with a Mariner that is net a Maſter, 
if Lofs happens, he muſt be contented to fir 
down without any Remedy againft the Own- 
ers; but perhaps ſuch a Mariner for ſuch an 
AQ may ulye himſelf to an Action. 


("a 1 + 


XVI. The Plaſter! is not eng to n Johannes Lo- 
Frei ht to the Owners for Paſſengers, if they © _— . Ze 


are ound to be unable to pay. 

Af Ship by Charter-party reciting to be of 
the Burden of 200 Tuns is taken t Freight 
for a Sum certain, to be paid at her Return, 
the Sum certain is to be paid, though the 

Ship amounts not to that Burden. 

IH a Ship is freighted after the Rate of 201. 
for every Month that ſhe ſhall be out, to be 
paid after arrival at the Port of London; ; the 
Ship is caſt away coming up from the Downs, 
Put the Lading is all Preſerved; yet the 
Freight is become due: For the Money ariſes 
due monthly by che Contract, and the Place 
mentioned Gordy to ew where Payment is 
to be made, for ehe Ship deſerves Wages 
tice a Numer Who Terveth by che _ 


(330 


. Balſftr. 176. 
Inft. 204. a 
Dy. 76. a. 


2 Saud. 350. 
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and though he dies in the Voyage, yet his 


Executors are to be anſwered pro rata. Be- 


ſides, the Freight becomes due by intend- 


ment on the Delivery or bringing up of the 


Commodities to the Port of London, and not 
of the Ship. 9415 

If a Man freights a Ship out, and cove- 
nants that the Ship with the firſt Wind and 
Opportunity ſhould ſail out of that Port to 
Cales, and the Freighter covenants that he 
for the Freight of all the Premiſſes would pay 
unto the Maſter 184 J. pro tota transfretatione 
omnium premiſſarum, if the Maſter doth not 


aver that the Ship did arrive at the Port of 


Cales, he cannot maintain an Action again 
the Freiglter. e 
If the Maſter enters into a Charter-party 


for himſelf. and Owners, the Maſter in that 


caſe may releaſe the Freighters without ad- 
viſing with the Owners; but if the Owners 


let out to Freight ſuch a Ship, whereof J. S. 


is Maſter, though the Maſter covenant in the 


ſame Charter-party and ſubſcribes, yet his 


Releaſe-in that caſe will not bind the Owners, 


but the Owners Releaſe; on the other hand 
will conclude the Maſter: And the reaſon is, 
for that the Maſter is not made a proper 
Party to the Indenture. And fo it was ruled, 


where an Indenture of Charter-party was made 
between Scudamore and other Owners of the 


good Ship called the B. whereof Robert Pit- 


mau: was Maſter on the one Part, and Van- 


denſtene on the other Part; in which Inden- 


ture the Plaintiff did. covenant with the ſaid 
Vandenſtene and Robert Pitman, and bound 


themſelves to the Plaintiff and Robert Pitman 
for Performance of Covenants in 600 J. and 


the Concluſion of the Indenture was, — in 
NCA => 5 witneſs * 
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witneſs whereof the ſaid Robert Pitman put his Cr0- Eliz. 56- 
Hand and Seal, and delivered the ſame; in arg 
an Action of Covenant for not performing on Di 3 
certain Covenants in this Indenture, the De- Eliz. in B. R. 
fendant pleaded the Releaſe of Pitman, where- cited in 2 /»f. 
upon the Plaintiff demurred : And it was ad- 973: | 
judged, That the Releaſe of Pitman did not Cost 4.5: 
bar the Plaintiff, becauſe he was no Party to; Leia 
the Indenture ; and the Diverſity in that caſe 38. Gilly 
| was taken and agreed between an Indenture vA Cop/ey. 
reciprocal between Parties on the one fide, 2 C, 
and Parties on the other ſide, as that was; 
for there no Bond, Covenant or Grant can be 
made to or with any that is not Party to the 
Deed; but where the Deed indented is not 
reciprocal, but is without a Between c. as 
Omnibus Chriſti fidelibus, Sc. there a Bond, 
Covenant or Grant may be made to divers 
ſeveral Perſons. ; 10 152 TY 

If an Indenture of Charter-party be made 
between 4. and B. Owners of a Ship of the 
one Part, and C. and D. Merchants of the 
other Part, and A. only ſeals the Deed of the - 
one Part, and C. and D. of the other Part; 
but in the Indenture it is mentioned that A. 
and B. covenant with C. and D. and C. and 
D. covenant with A. B. in this Caſe A. 
and B. may join in an Action againſt C. 
and D. tho that B. never ſealed the Deed, 
for he is a Party to the Deed, and C. and D. 
have ſealed the other Part to B. as well as to 
A. Clement againſt Henley, 2 Rolls Abr. 22. 
XVII. Covenant upon a Charter-party, by Covenants 
which the Maſter of the Ship covenants to mutual ſhall 
fail with the firſt fair Wind to, Barcelona, and 29 be plead- 
that the Mariners ſhall attend with a Boat to e chef 
relade the Ship, and then to return with the 
firſt fair Wind to London, and to unlade and 

N 1 | * ..2 denver 
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deliver the Goods, and the Merchants cove- 
nant. to pay ſo much for Freight, and fo much 

for Demurage every Day ; the Maſter brought 

„ Hhis Action for the Freight and Demurage, 
„and declares that he failed fuch a Day with 
the firſt fair Wind, and upon all the other 


Puoints, The Defendant, -yuazd the Freight, 
that the Ship did not return directly to Len- 


don, but went to Alcan and Tangier; and 
made divers Deviations, and by theſe Delays. 
the Goods were ſpoiled and as to the De- 
murage, chat this was occaſioned by the N agr. 
ligence of tho Mariners in not attending with 
the Boat to relade the Ship: to which the Plain 
tiff demyrred; and per Curiam pro Quer. for 
that the Covenants are mutual and recipro- 
cal, upon which each ſhall” have his Action 

inſt the other, but ſhall not plead the Breach 
of one in bar of another, for perhaps the Da- 

mage of the one ſide and of the other are not 
Tho. Janes 216. Showers againſt Cudmore. 

Plea chat an- In Covenant the Plaintiff declared, chat he 
ſwers to Part covenanted to {ail with a Ship to D. in Aelund, 
only 27 68. and there to take 280 Men of the Defendant's, 
21. 3. 330. pl. and to carry them to Jamaica, and the Defen- 
po. 3 3, 434. dant covenanted N o Men — 
ro. Jac. 27. ready, and te pay for their Carriage 5 J. for 
. each Man, and that the Defendant had not 
* Lutw. 1492. the 280 Men ready, but that he had 180, 
Plowa. 138. which he took on beard, and carried them, 
but that the Defendant had not paid for them; 

the Defendant pleaded that he had the 280 

Men ready, and tendered to the Plaintiff, who 

refuſed to receive them, but ſaid nothing as to 

the carrying of the 180 Men, nor to the Pay- 

ment for them; and for that it was not a Plea 

to all, Judgment was given for the Plaintiff 

upon Demurrer, 1 Levinz 16. 1 Keble 100. 

CHAP. 
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CH An 
Of Wreck. 


I. Of Goods wreckt, as in relation to the Alteration 
of the Property by the Civil Law. 

II. Of the Preſervation of Goods wreckt, and the 
Puniſhment of hoſt that fhall add Miſery to the 
Condition of ſuch Perſons fo diſtreſſed. bY 

III. Of Goods wreckt, their Preſervation according to 
the Laws of Oleron, and of England, and of the 
Puniſhment of thaſe that ſhall not make Reſtitution. 

IV. Of Contribution where the Ship periſhes, and the 
Goods are all ſaved, and where not. 

V. The King of Great Britain's Prerogative as in 

relation to Wreck and other Royalties of the Sea. 

VI. Of Flotſam, Jetfam, and Lagan, where the 
King ſball have the ſame, and whether by the Grant 
of Wreck the ſame paſſes; and where a Subje? 

may I I; | 

VII. Oo Ships wreckt and no Creature in them, yet 
no Wreck; and of Ships forſaken, whether in Law 
accounted loſt or wreckt, or neither. = 

VIII. Of the Sheriffs Duty as in relation to Goods 

 wreckt; and of Owners their time of claiming their 
Property. | | 

IX. Wreckt Goods not to pay Cuſtom. | 

X. Of Wreck, in the Iſle e Wight, not in the Ad- 
mi ral without ſpecial Words. lb 


I. I N matters of Wreck, there is, as it were, 
| a Contract between them which have 
loſt their Goods by ſuch Misfortune, and 

them upon whoſe Lands the Goods and Mer- 
chandize are driven, that the ſame be reſtored 
to them or thoſe that claim under them. And eg. ne quid fe 
therefore by the Civil Lam, it is preciſely for- de incendio, 
bid, that no Man ſhall meddle with ſuch Goods % & nau | 
as are wreckt; and ſuch as are proved to Ve. 7 
have ſtolen any thing thereout, are 1 

| or 
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Leg. 44-D. d: for Robbers ; for that ſuch Goods being caſt 
eg. rer. dem. on Land and recovered out of the Sea, re- 
main ſtill his who was the Owner thereof, and 
deſcend upon his Succeſſor; neither Eſcheat 
to the King, neither to any other to whom 
the King hath granted ſuch Royal Privilege. 
The reaſon why, the Laws were ſo ſtrictly 
1 by the Romans, was, for that by the 
Laws of Rhodes, if any Ship had become 
Wreck, though all the "Perſons. were ſaved 
and alive, yet the Ship and Goods became 
ſeizable by the Lord: But the ſame being 
barbarous, was afterwards e and ab- 


be! 

he Emperor Conſtantine the Great fays, 
in this Caſe, if any Ship at any time by any 
Shipwreck be driven to the Shore, or touch 

Leg. 1. Ib. 11. at any Land, Let the Ouner have it, and let 

C.deNaafrag. not my Exchequer meddle with it: For bat 
| Right bath my Exchequer i in another Mang Ca- 
lamity, ſo that it ſhould bunt after Cain in fach 
a woful Caſe as this is ? 

And yet if no Kindred: appear within a 
Year and a Day, or, appearing, prove not 
the Goods ſnhipwrecked to be theirs, the Goods 
come to the Exchequer, even by that Law : 
So much that Law condemns Careleſſneſs, 
which is written, vigilantibus & non dormien- 
tibus, &c. And with this agree the Laws of 
Oleron and the Laws of this Land, as taken 
out of thoſe Imperial Laws, in that e 5s 

1s <conceived. ' 

Leg. 1.inpr. II. The Civil Law was ever ſo curious 

erincend ruin: and careful to preſerve the Goods of ſuch 

1 eg. ds Miſerable Perſons, that if any ſhould fteal 

Furs. Leg. 3. fuch, they ſhould pay four-fold to.the Owner, 

in. fin. de in- if purſued within a Year and a Day, and as 


ane Fatt. much to the Prince or his Admiral: So eare- 
naufrag. ful 


Crap. V. Or W R E. C K. 385 


ful were they, and ſo exact in re uiring Re- 
ſtitution, that the very ſtealing 8 Nail, or 
the Worth thereof, obliged the Thief to the 
Reſtitution of all che remaining Goods. And 
by the Emperor Antonius it was made a Law 
for ſuch ſort of Men, that they ſhould be 
battened and baniſhed for three Vears; but Leg. pedibus 
that was for only thoſe of a high and honour- . 
able Rank: But thoſe that were Baſe and Ig- 
noble, ſhould be ſcourged and ſent to the 
Gallies or Metal Mines. Ag. Ig. fuce 
And the preventing of Help to ſuch ſhi eee _ 
wreckt Perſons, was puniſhed with the ſame 
Suffering as a Murderer. © 
The like for thoſe that put forth any treach- 
erous Lanthorn or Light,” with Intention 
to ſubject others to Danger or. | Shipwreck, 
theſe were puniſhed with Death: 
And though no Harm happens, yet he may 
be puniſhed : Hence it is, that Fiſhers are Per leg. incend. 
forbidden to 'fiſh with Lights in the N icht, ruin. naufrag. 


for fear of betraying Sailors. | A. 11 = 
cannot omit the great and pious Care that his Majeſty hath had, in 
his Directions about Light-Houſes and Lanthorns, and other ſpecial 
Sea-marks; but more eſpecially in his erecting, at his own Princely 

Charge, chat moſt Excellent Light-Houſe near Gold/on by Yarmouth, 
which, both for Height, Curioſity and Form, is not ine to, if 
not excelling, all, or moſt, in Chriſtendom. 


III. And as the Emperor, and other ma- 

ritime Kingdoms, had in ſome fort abrogated 
and repealed that cruel Law, and ſubjected - 
the Violaters to Puniſhment for the Inhuma- 
nity offered to ſuch diſtreſſed Perſons; ſo our 
famous King Richard, returning from the 
Holy War, in his own Fxperience at Sea, be- 
came ſenſible of the Miſeries which Merchants . 
and Mariners at Sea underwent, their Lives 
being always within few Inches, often within 

„ Vol. I. GE an 
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an air's Breadth of Death; and having Con- 
ſideration of their Calamities and diſtreſſed 

State in his Voyage, reſolved to revoke that 

Law, and at Oleron in the Bay of Aguitain 

then part of his Dominions, as Sovereign 

ord 5 the Ocean, and all thoſe Maritime 
Kingdoms) did there, amongſt other good 

 _ Marine Laws, declare, That if any Perſon or 
living Thing eſcaped out of any wrecked Ship to 

Land, it ould not be Wreck or confiſcated to 

bim or his Succeſſor, as it was before, though 

-» - + alt the Men eſcaped alive. For before that, 
Bracben, lib. both in England and in * Normandy, the + 
„% Crown was entitled to ſhipwreckt Goods, and 
ST. 17. the King Jure Gentium (indeed according to 
the Rhodian Law) became Heir unto them, 

wich otherwiſe gore natural; were conceived 

to be in bonis nullius, pertaining to no Owner: 

But now that Valiant and Religious. Prince 

. reſolved no longer to embrace ſo cruel a Pre- 
rogative, by the ſtripping the diſtreſſed Ma- 

riners of thoſe Rags of their Eſtates, which 

the Mercy and Modeſty of the Waves and 
Winds had left them; and therefore in the 
M.onth of Q&ober at Meſſana, in the Preſence 
Neger Howeden of many Archbiſhops, and Biſhops, and 
in the latter Others, he then for ever quitted the Royal 
1 wi Claim to Wrecks, which afterwards was de- 
678. Val. clared and publiſhed at Oleron in his own 
Brompton. Territories; ſo that if any Man out of the 
Chron. Coll. Ship came alive to Shore, the Property of the 
fol. 1887. ſhipwreclet Goods were ſtill preſerved to the 
Owner: Which Royal —— was ſo 
enlarged by our ſucceeding Kings, That if a 
Man, Dog; or Cat eſcapes alive out of the Sbip, 
neither the: Ship or other Veſſel, nor any thing 
therein, ſhall:be adjudged Wreck, but the Goods 
fall be ſaved. and kept by the Sheriff, Coroners, 


EY 
4 
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or the King's Bailiffs, and delivered to the In- 

habitants of the Town where the Goods are 

found , ſo that if any, within a Year and a Day, Im. 1. e. 4. 
fue for thofe Goods, and after prove that they 3 E. 1. 
were his at the time of the Shipwreck, they ſhall 

be reſtored to him without delay: But if not, 

they ſhall be ſeized by the ſaid Sheriff, Coroners, 2 Inſt. 166. 
or Bail ffs for the King's uſe; and ſhall bedelivered 

to the Inhabitants of the Town, who fhall anſwer 

before the Fuſtices for the Wreck belonging to 

the 9y % But this good Law extends not to Pi- Per Leg. Ole- 
rates, Robbers, Sea Rovers, Turks, or other 79% cape 47+ 
Enemies to the Catholick Faith. 

Where the Wreck belongs to another, he 
ſhall have it in like manner; and if any be 
_ attained to have done Ref wilt, he ſhall ſuffer 
Impriſonment, make Fine to the King, and 

yield Damage alſo. 

If a Bailiff do 3 it, and it be diſallowed by 
his Lord, the Bailiff ſhall anſwer for it if he 
hath wherewithal ; but if not, the Lord ſhall 
dehyer his Bailiff's Body to the King. 

IV. If the Ship periſhes 8 ah and the Leg. 37. 1 
Goods are ſafe, in that Caſe the Goods ought 14. Rd. & 
to pay a Proportion of a fifth or tenth Penny,“ my 
according to the eaſy or difficult Winning or 
Saving of the faid Goods. Rich Goods, as 
Gold, and Silver, and Silk, pay leſs than 
Goods of great Weight and Cumber, being 
in leſs Danger, unleſs it were a Wreck going 
into a Port, which the Skipper was not boun 
for, there e contra, then the Skipper is not to 
be confidered. 

Goods may be retained for Payment of L. Raym. 393. 


51 2 Salk. 654. 
Salvage. | pl. 2. 4. 


But if the Ship and Goods perilb in the Sea, 2 Barnard. B. R. Je led 


and the Owners do totally forſake her, and 407. 
ſo ſhe becomes a meer Derelid, in that Caſe 
= CT 2 the 
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the firſt Poſſeſſor that recovers her, or any 


part of her Lading, gains a Property: And 
this according to the Laws of Nations, as 7s 
that given for loſt, whereof there is no Hopes of 
Recovery, like a Lamb in the Paws of a Lion. 
And the incomparable Ulpian compares ſuch 


a Dereliction to a Man that knows his own 


Goods to be by another Man detained, and 
makes no Claim unto them in a long time; 
unleſs ſome Cauſe do manifeſtly appear, ſeems 
to do it to no other purpoſe, but to ſhew that 
he is willing to renounce them ; and this is it 
what Ulpian elſewhere intends, where he faith, 


that a Houſe poſſeſſed for a long time by 


another, and no Claim made, nor Rent 
demanded for it, ſeems to be deſerted by the 
. bs: 

To exatt Intereſt long fince due, ſaith the 
good Emperor Antonius, is hardly juſt; for 


the not demanding it in ſo long @ ſpace, makes it 


probable that thou wert willing to remit it; and 
that by not ſo much as demanding it, thy pur- 


poſe was to make thyſelf the more Beloved and 


Honoured, and thy Debtor the more Thankful. 
Now that Silence ſhould be of ſuch a-force 
as to juſtify our Preſumption of a Dere- 
liclion, two things are requiſite; Firſt, That 
he that is ſilent knows that he hath a Right; 
for him that knows it not, Silence cannot pre- 
judice. Secondly, That his Silence be free 
and voluntary, and not occaſioned by Fear, 
of any other ſuch Cauſe ; and the true Rea- 
ſon is, that it is hardly poſſible, that in a long 
time a Man ſhould not by fome Means or 


Other arrive at the Knowledge of his own 


Right, Time daily adminiſtring Qccaſions to 


the Diſcovery of Truth, 
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But becauſe that Time, which exceeds the 
Memory of Man, is in a moral Senſe infinite, 
therefore if Claim be not made with a reaſon- 
able time to a thing out of Poſſeſſion, it is a 
ſufficient Preſumption that it is for/aken, un- Grotius, 2 1 
leſs ſome very ſtrong Reaſons be brought to c. 4. §. 5, 6. 
the contrary ; and therefore the Recovery of 
the Plate near the Bahama Rocks, loſt near 
fifty Years before by the Spaniard, became. 
moſt apparently a Derelict, and free not only 
for the Undertakers to recover and poſſeſs, Duke of ABe- 
but to keep as a Property juſtly acquired by marle & al. 
them, as well by the Laws of N ations, as the in Anno 1687. 
Civil Law. 

By Stat. 3 Geo. c. 19. Seft. 6. (continued | 
to 25th of March, 1778. by Stat. 4 Geo. 3. 
c. 12. Seck. 1.) The Lord Warden of the 
Cinque Ports ſhall nominate under his Hand 
and Seal three or more Perſons in each of the 
Cinque Ports, two ancient Towns and their 
Members, to adjuſt any Difference relating to 
Salvage, between the Maſter of any Ship that 
has in bad Weather been forced from her an- 
chor and Cable, and the Perſons bring them 
aſhore: And if any Veſſel be forced from her 
Cables and Anchors by Extremity of Weather, 
and leave the ſame. in any Roads within the 
Juriſdiction of the Cinque Ports, and the Sal- 
vage cannot be adjuſted between the Perſons 
concerned, the ſame ſhall be determined in 
twelve Hours, by any one or more on the Per- 
ſons appointed as aforeſaid. . 
V. The King ſhall have Wreck of the Son... 
Whales, and great Sturgeons taken in the 
Sea, and elſewhere throughout the whole 
Realm, gh 10 Places: 22 by _ 8 
_ 7 K *\ iS % | 


ei 3 
- * 


3 _ 


172. 2. c E 
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Ld. Raym. Alfo Wreck may be claimed by Preſcrip- 
+64 2 Med. tion; and the Lord High Admiral poſſibly 
bl Rods, may have it by RS: So 1 
473. A Grant of Wreck to the Lord High 

Admiral as Ne to his Office, will 
not paſs Wreck belonging to the King's Ma- 
nor by Preſcription. 


1 Heir HenryCon- . VI. By the Grant of W | k will pals Flor- 


_ , vo” ſam, Feiſam, and Lagan, when they are caſt 


upon the Land; but if they are not caſt upon 
the Land, the-Admiral hath Juriſdiction, and 
not the Common Law, and they cannot be 
85 ſaid Wreck. 9 1 50 
5 Co. 106. a. Wreccum Maris, are ſuch Goods only as 
5 Co. 106. 5. are caſt and left upon the Land by the Sea. 
 Flotſam, is when a Ship is ſunk, or other- 
— periſhed, and the Goods float upon the 


Leid. 5 Jelſam, is When the Ship is in Danger to 
| be ſunk, and for lightning the Ship the Goods 
are caſt into the Sea, notwithſtanding which 


the Ship periſheth. nord l 
Lid. Lagan vel Ligan, is when the Goods being 


heavy, are caſt into the Sea before the Shi 

Bracton, lib. petiſhes, which by the Prudence of the Ma 
* ter or Mariners, who have an Intent to ſave 
them ſo ſunk,. as that they may come at them 
again; in order to which they faſten a Buoy, 
or other light. Matter, that they may fignity 
to them where they lie, if Providence ſhould 
bring them in a Condition ta retake them; 
"mM 8 8 22 r e 00! 
.N. B. 122. The King ſhall have Flotſam, Jeiſum and 
1 + , Logan, when the Ship periſherh, Fo when the 
peregrini con- Owners of the Goods are not known; but 
munia de ſuc- When the Ship periſnes not, contra. 235 Bo 
22 i, A Man may have Flotſam and Jerſam by 
_ 271 che King's Grant z and may have git 
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within the high and low Water! mark by Fre- a 80 
ſcription, as it appears by thoſe of the Weſt. - Tn 252 
Countries, who Preſeribe to have Wreck in 4 2 
the Sea; ſo far as hey may ſee a Humber 11 Ls 
Barrel. es 6 5 
VII. If che Ship be ready to petith, wa” 
al the Men therein, for Safer 10 of thelt | 
Lives, leave the Ship, and-after"the forſaken .- 1 5 
Ship periſhes, if any of the ieh be med | 
dome to Land, the Goods are ſiot oft. = 295 
A Ship on the Sea vas purſued by Enemies, TD 
the Men therein for Safeginard oft by Lives, | 
forſalte the Ship, the Enemies take the Shi 
and ſpoils Her ef her Goods and Tackle, al 
turn her to Sea; by ſtreſs⸗ of Weather ſhe is 5 K. 2. pro. 
eaſt on Lafid, Where it hap gened her Men e 
arrived: It was reſolved by is the J Judges o 'f. 167. Leg. 
England, that the Ship was, no Wreck; n 43. $1. 
loſt, * | J 50 IIR . D. de furt. 


VIII. if Goods "are caſt CER a W dla Pl 6 Com: 46h 
and it falls out they be bona 1 ches She 
riff may ſell them within the Tkar, 'and* the 
Sale is good; but he muſt account to de Ne 
Gen., 5 005. 0002 TH ; 

Owners claiming: the Wreck, r muſt 
their Proof of ROS Mans C8 
Book 6f — 6r by the Tei bny'of 
neſt Men; and if g le G4 belongs. to the 
King, the Pat Git 4 
— and CATLIN \andjhart the C 
twelve Men; or Elſe he ny He 8 5 75 1 3 2 
ak Law; ard make Gut Verdis we 


but ſuch Action n mu h 9 

DT Re alan 

0 Noel, + Fang. and? e . Mt 5 Co. 126. be 
anited. 


7 


Py 


— - 


Ro | 
AKe F. N. B. fol 
the 112. c. The 
1 Vear andDay 
ſhall be ac- 
counted from. 
In to the Seizure, 


che 6 is of * Inſt. 168. 


Goods on or Ade 8 af a, 94 
the Lond A e e 


E. - 


I” x 
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Left unre- IX. If Goods were wrecked on the Shore, 
7 inMeor and and the Lord having Power, - takes them, he 
Aude * 0. ſhall not pay Cuſtom, neither by the Common 
I in C. B. Law nor by the Statute; for at the Common 


rn Law, wrecked Goods could not be charged 
erdicttoun 
1 — 75 Cuſtom,, becauſe at the Common Lau all 


k was wholly the King's, and he could 
beta not have 47 all Duty of Cuſtom Out of that 
Gojnold, Hill. Which was zall his o-w]n; and by Meſtm. 1. 
2 Car. a. where wrecked Goods belonged more to ano- 
Vacha, ther than 56 che King, he ſhall have it in like 
159. manner, that is, as the King hath his. 

that are chargeable with Cuſ- 
tom, according. to the Act of , Turnage and 
Poundage, mait; have theſe Properties. 
ice, OY 1. They faſt, be Goods which ſhall come 
r 2 be brought into the pan or Places of the 
| N N on 25 did sch. 387 
5 0.5 28 2. They muſt come or "be La into 
38 fach Port ele, eee that i 
for Sale, and to that end;., for; there: can he 
4 nee Capgeptign, of Gods brought as Mate 
WERE i os u fl 10e 

TW . They mult come — be r as 

2 11570 gage the King's na- 
Lborn. e e e de and Ali- 
d e from wee Sub: 

$43 # 464.3 t 19 

King, is to be 
of him that imports 

ale 105 the, Importer be 
„ he pays leſs to the Kings 


An $\ CI 5 1 $524 IS 926 £5 755 ; 2d : 

* All cho hes os 0 ved cb the Duty 
N the Statutes, Jo A came, or, be brought into 
l 260% Ports or Places 9 th Mt: Kingdom, are to be fo 


orien 975 f. the G of France, the 4 
ant, Spain, Portage, ermany, & c. . <1: 
XI 5 Whence 
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Whence it follows, 1. That Goods of fo- 
reign Growth, and which by their kind are to 
pay Duty, if they ſhall come or be brought 
into the Ports or Places of the Kingdom, nei- 
ther by the King's natural born Subjects, nor 
by Aliens, they are not . with the 
—_ mentioned in the Act. 

If they are not brought into the Ports 
_ Places of the Kingdom, as Merchandize, 
viz. for Sale, they are not chargeable with 


the Duty; but Wines or other Goods com- 


ing or brought into the Realm as Wreck, are 
neither brought into the Kingdom by any of 
the King's Natural: born: Subjetfis, nor by any 
Strangers, but by the Wind and Sea; for 
ſuch Goods want a m until _ Law 
appoints one. g 

3. MWrecked Goods are not brought it into the 
Kingdom being caſt on Shore, as Merchandize, 
vi. for Sale; but are as all other the native 
Goods of the Kingdom, indifferent in them- 
ſelves, for Sale or other Uſe at the Vieafure 
of the Proprietor. -. 

4. All Goods — or ae are, in 
Ae Nature, capable to be Merchandize, 
that is, to be ſold; but it follows not thence, 
that whereſoe ver they are brought into the 
Kingdom, they are brought as Merchandize, 
— to be ſold, and ſhould pay Cuſtom; for 
| they! are tranafertecl. from Place to Place, 
more for other Uſes than for Sale. 
5. All Goods charged with the Duty of che 
A&, i muſt be propriated: by a Merchant Na- 


ſural born, or Merchant Alien, and the greater 


or leſs, Duty is to be paid, as the Proprietor 
is an Alien or Native Merchant; but wreck- 
edi Gods are not the Goods of any Merchant 
Naturul born, Alien or Denixen, whereby the 


a Duty 
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Duty payable ſhould be either demanded, 
diſtinguiſhed, or paid: Therefore a Duty im- 
poſſible to be known, can be no Duty; for 


Civilly what cannot be known to be, is as that 
which. is not. 1 7 

6. All Goods ſubject tothe Dutyof Tunnage 
and Poundage, may be forfeited by the Diſ- 
obedience and Miſbehaviour of the Merchant- 
Proprietor, or thoſe truſted by him, as unſbip- 
ping before Payment, er lawfully tendering or 
agreeing for, &c. But wrecked Goods can- 


not be imported into any Creek or Place of 


the Realm by way of Merchandize, and un- 
ſhipped to be laid on Land; for if ſo import- 
ed and unſnhipped to be laid on Land, it is no 
Wreck, and therefore are not Goods forfeit- 
able by the Miſbehaviour of any within the 


Act, and conſequently not Goods intended 


to be charged with the Duties by the Act. 

Soods drowned or loſt in paſting a Ferry, a 
great River, or an Arm of the Sea, are not 
to be ſaid to be exported, though they be 
carried to Sea; but Goods exported are ſuch 
as are conveyed to Sea in Ships or other Na- 


val Carriages of Man's Artifice; and by like 


Reaſon, Goods imported muſt not be Goods 
imported by the Wind, Water, or ſuch in- 
animate Means, but in Ships, Veſſels, and 
other Conveyances ufed by reaſonable Agents, 
as Merchants, Mariners, Sailors, Sc. Whence 
it may be concluded, that Goods or Mer- 
| ze imported within the Meaning of the 
Act, can only be ſuch as are imported with 
Deliberation, and by reaſonable A ents, not 
caſually and without Reaſon ; and therefore 
wrecked Goods are no Goods imported with- 
in the Intention of the Act, and conſequently 
not to anſwer the King's Duties; for Goods, 
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as Goods, cannot Offend, Forfeit, Unlade, 
pay Duties, or the like, but Men whoſe 
Goods they are: And wrecked Goods have 
no Owners to do thoſe Offices, when the ct 
AR mended ſhould i charge . theretare the 
int nat to c ge e D F 1 n 
Per Holt, C. J. That Wreck ſhall pot pay 
Cuſtom, has never been made a Doubt fince 
the Caſe in Vaughan 159. of Shephard v. Ga, 
nold. L. Raym. 388. The fame Point (in- 


cluding Flotſam] reſolved by both Courts, I. bene, Jon. 
viz. C. B. and then B. R. on Error brought. t. 
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The Admirals of England, ut magnus Ad- The very 


mirallus Augliæ, Hiberniæ, Walliæ, ac Domi- Words of the 
L. Howard's 

Patent, in 28 
Elix. in Rot 


niorum & Inſularum earundem, Ville Caliſiæ p 
& Merihiarum ejuſdem, necnon Gaſconiæ, Aqut- 


taniæ, elaſſium & Marium didtorum Kegnorum Amir. m. 10. 


Angliæ prefetius generalis, Sc. which are the 


words of their Patents uſed at this Day, do 
claim all Wrecks ariſing from any of thoſe 
Places, by virtue of their Grants. 


And yet in the like Caſe, in — | 


ftances, between Power and Sir William Port- 
man, Hill. 6. William Com. B. Rat. 143m. 
where the Judges, and more ere Juſ- 
tice Treby, ſeemed to be of Opinion, that 
Goods wrecked, or F otlam, ſhould. pay 
Cuſtom. 


X. King Edman ok Soeands in the firſt 1 E. 2 . 6. 
Yeah of his Reign, by his Charter, granted nn. . 


the Caſtle of Cariſbroot, with all the Lands 
and Tenements in the Ie of Wight, formerly 


belonging to Habella — Counteſs of 


Albemarle, to his great Favourite "Peter de 
Gaveſton, and Margaret his Wife; and the 
Heirs of their two Bodies begotten together 
_ — other Caſtles and Lands) and 


commanded 
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commanded Nicholas de Boſco to put him into 
actual Poſſeſſion; and likewiſe commanded 
Robert de Sanſon, Keeper of the Foreſt of 
Parkhurſt in that Iſle, to be Intendent to 
them for the Farm he had granted him for 
Life, for the Cuſtody thereof, which being 
afterwards ſoon reſeized into the King's 
Hands, he granted this Caſtle with all its 
Services, and all his Lands in that Iſle, to 

Par. 20. E. 2. Edward his Son and his Heirs Kings of Eng- 
m. 10. intus land, and afterwards, for the aſcertaining. 
tre Edverde what did of Right belong to the ſame Caſtle, 
Alis Regis. an Inquiſition went out, by which it was 
. found, inter alia, gd" wreckum Maris perti- 
pe: nens ad diftum Caſtrum valet per Ann. 48. 
Inquifit. de dn. So that, by the general Patent of the Ad- 
47 H. 3. 3. 32. miral, will not paſs the Wreck of this Iſle, 
lara without ſpecial Words granted in the Patent. - 
"OEM 1) Note, If the Wreck happened, or was. oc- 
Narr. caup. St caſioned by reaſon of any Fault or Negli- 
116. 1. f. 4. D. gence in the Maſter or Mariners, the Maſter 


de obl. Q ad. muſt make good the Loſs; but if the ſame 
leg. 26. §. 6 


D. mand. Was occaſioned by the Act of God, to avoid 


Duia vis na- an Enemy or Pirate, and the like, there he 
jor providen- ſhall be excuſed. wv ole: ICS 
tiam & induſ= « 4514.5 | 
triam humanam ſuperat, niſi culpa caſum præceſſcrit. 
Perſons con- By Stat. 26 Geo. 2. c. 19. Se. 1. If any 
victed of Perſon plunder, ſteal, take away, or deſtroy 
N z any Goods or Effects, from or belonging to 
Odods Kc. any Ship or Veſſel of his Majeſty's Subjects, 
| F or others, being in Diſtreſs, wrecked, loſt, 
ſtranded, or caſt on Shore, in any Part of his 
Majeſty's Dominions (whether any living Crea- 
ture be on board ſuch Veſſel or not) or any of 
the Furniture, Tackle, Apparel, Proviſion, 
or part of ſuch Veſſel; or beat or wound 
with intent to kill, or otherwiſe a ob- 

| h | uct 


7 
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ſtruct the Eſcape of any Perſon endeavouring Or of ob- 
to ſave his Life from ſuch Ship, or the Wreck _— e 
thereof, or put out any falſe Light with in- pe, from 
tention to bring unto Danger, ſuch Perſon a Wreck, or 
fo offending ſhall be deemed guilty of Felo- of putting out 
ny, and being convicted, ſhall ſuffer Death _—_ As 
as in Caſes of Felony, without Benefit of Peath wan. 
Clergy. | out Cleroy. 
By Sef. 2. When Goods or Effects of Nas of 

fmall Value be ſtranded, loſt, or caſt on of ſmall Va- 
Shore, and be ſtolen without Circumſtances lue ſhall be 
of Cruelty or Violence, it ſhall be lawful 3 
for any Perſon to proſecute for ſuch Offence cumſtances of 
by way of Indictment for Petit Larceny ; Cruelty, the 
and the Offenders being convicted, ſhall ſuf- Offender may 
fer ſuch Puniſhment as in Caſes of Petit . — 
Larceny. | 05 = 25 1 
By $22. 3. It ſhall be lawful for any Juſ- Juſtices upon 
tice of Peace, upon Information upon Oath, Information 
of any Part of the Cargo or Effects belong- of ſhip- 

ing to any Ship loſt or ſtranded upon or near — 
the Coaſts aforeſaid, being unlawfully car- ſtolen or cos. 
ried away, or concealed in any Houſe or cealed, to iſ- 
Place, or of ſome reaſonable Suſpicion there- ſue ſearch 
of, to iſſue his Warrant for the ſearching of Warrants. 
fuch Houſe or Place, as in other Caſes of 

ſtolen Goods ; and if the ſame be found in 

fuch Houſe or Place, or in the Cuſtody of 

any Perſon, not legally authorized or intitled 

to keep the ſame, and the Owner or Occu- 

ier of ſuch Houſe or Place, or the Perſon 

in whoſe Cuſtody the fame be found, ſhall And the Per- 

not upon Demand deliver the ſame to the _— whoſe 
Owner, or to ſuch Perſon as ſhall be autho- Goods han 

rized to demand the ſame ; or ſhall not give be found, not 

a good Account, to the Satisfaction of the givingaſatis- 

Juſtice, how he became poſſeſſed thereof, LA | 

ſuch Juſtice, upon proof of ſuch Refuſal, ſhall committed 
LS Bs commit for 6 Months, 


4 
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or until pay- commit the Offender to the common Goal 
* for ſix Months, or until he have paid to ſuch 

| Owner, or to the Perſon authorized to receive 

the fame, treble the Value of the Goods un · 
lIlayfully detained. e FRY 05 
Goodsoffered By Seti. 4. If any Perſon offer to Sale any 
to ſale, ſuſ- Goods or Effects belonging to any Ship, loſt, 
3 ſtranded, or caſt on Shore, and unlawfully 
to-beſtope. taken away, or ſuſpefted ſo to have been, 
it ſhall be lawful for the Perſon to whom the 
ſame beſo offered for Sale, or any Officer of 

the Cuſtoms or Excite, or any Conſtable, or 
dther Peace Officer, to ſtop and ſeize the ſaid 
And Notice Goods and Effects; and he ſhall carry the 
— to ſame, or give Notice of ſuch Seizure, to ſome 
And che Per. Juſtice of Peace; and if the Perſon who of- 
ſon offering fered the ſaid Goods to Sale, or ſome other 
the fame not Perſon on his Behalf, appear not before the 
making out ſaid Juſtice, within ten Days next after ſuch 
nis Property, Seizure, and make out the Property of the 
ſaid Goods to be in him, or in the Perſon hy 

the Goods whom he was employed to {ſell the fame the 
to be return- ſazd Goods ſhall, by Order of the Juſtice, be 
ed tothe delivered over to or for the Uſe of the right- 
ful Owner, upon Payment of a reaſonable 
Reward for ſuch Seizure, (to be afcertamed 

by the Juſtice) to the Perſon who ſerzed the 


and the Of- ſame; and ſuch Juſtice ſhall commit the Per- 


fender to be ſon who ſo offered the ſaid Goods to Sule, to 


committe 


for 6 Months, the common Goal for ſix Months, or until 


or till pay- he have paid to ſuch lawful Owner, or to the 
ment of treble Perſon authorized to receive the ſame, treble 
value. the Value of the Goods ſo unlawfully offered 
to Sale. . 5 ; 

Perſons who By Se#. 5. In caſe any Perſon not employ- 
ſhall fave and ed by the Maſter, Mariners or Owners, of 
—_— other Perſons lawfully authorized, in the Sal- 
Good: into vage of any Ship, or the Cargo or * 

18 8 " | thereof, 


3 > 2 . 4 * - WW RAC 
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thereof, in the Abſence of Perſons ſo em- Port, &c. for 
ployed or authorized, fave any ſuch Ship or 2 DO 11 
Effects, and cauſe the ſame to be carried, aue Die Ne 
for the Benefit of the Owners, into any Port, tice thereof; 
or to any near adjoining Cuſtom-Houſe, or 

other Place of ſafe Cuſtody, giving No- 

tice to ſome Juſtice of Peace, Magiſtrate, or 
Cuſtom-Houſe or Exciſe Officer, or diſcover or who ſhall 
to any ſuch Magiſtrate or Officer, where any diſcover 
ſuch Effects are wrongfully bought, ſold, or OO 
concealed, ſuch Perſon ſhall be entitled to a conce aled, 
reaſonable Reward, to be paid by the Maſ- intitled to the 
ters or Owners of ſuch Veſſels or Goods, and Reward: 

to be adjuſted in caſe of Diſagreement, in And the - 
like Manner as the Salvage is to be adjuſted 8 J. 
and paid by 12 Ann. Stat. 2. cap. 18. or in _— — 
the manner herein after preſcribed. — * adöufted 


according to 12 Ann. St. 2. c. 18. 


Buy Sec. 6. For the better aſcertaining the Where any 
Salvage to be paid in purſuance of this Act, LG os 
and the Act before-mentioned, and for put- g,andea, - 
ting them in Execution, the Juſtice of the publie Notice 
Peace, Mayor, Bailiff, Collector of the Cuſ- to be given 
toms, or chief Conſtable, neareſt to the Place Singing 
| where any Ship or Goods be ſtranded or caſt Juſtices, and 

away, ſhall forthwith give public Notice for Magiſtrates, 

a Meeting to be held as ſoon as poſſible of &c. who are 
the Sheriff or his Deputy, the Juſtices of the 0 pri a 

Peace, Mayors, or other chief Magiſtrates of and —4 A 
Tovns Corporate, Coroners, and Commiſ- &c. 
ſioners of the Land-Tax, or any five or more 
of them, who are to give Aid in the Execu- 
tion of this and the ſaid former Act, and to 
employ proper Perſons for the ſaving of 
Ships in Diſtreſs, and ſuch Ships and Effects 
as be ſtranded or caſt away; and alſo to exa- and to adjuſt 
mine Perſons upon Oath concerning the ſame, che Salvage. 
Ip or 


a 
A; 


* 


* 
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or the Salvage thereof, and to adjuſt the 
Quantum of ſuch Salvage, and diſtribute the 
ſame among the Perſons concerned in ſuch 
48. a Day al- Salvage, in caſe of Diſagreement; and every 
lowed for ſuch Sheriff, Juſtice of Peace, Mayor, chief 
_ n $ Magiſtrate, Coroner, - Lord of a.Manor, Un- 
; der-Sheriff, or Commiſſioner of the Land- 
Tax, acting at ſuch Meeting, ſhall be paid 
45. a Day for his Expences out of the Effects 

ſaved: | Oo 3 
If the Salvage , By Se. 7. If the Charges and Rewards 
1 l for Salvage, directed to be paid by 12 Ann. 
ie Coftoms Stat. 2. cap. 18. and by this Act, be not 
may. raiſe the paid, or ſufficient Security given for the ſame, 
ſame bya within forty: Days, it ſhall be lawful for the 
_—_— of Officer of the Cuſtoms concerned in ſuch 
— T1 Salvage, to borrow Money ſufficient to pay 
which may ſuch Charges and Rewards, or any part there- 
be redeemed, of then unpaid or not ſecured, upon one or 
_— 4 5” more Bills of Sale, under his Hand and Seal, 
Principal and of the Ship or Cargo ſaved, or ſuch part 
Intereſt. thereof as is ſufficient, redeemable upon Pay- 
ment of the Sum ſo borrowed, and Intereſt 


after the Rate of Four per Cent. per Annum. 
By Sek. 8. If Oath be made before any 
_ wor = Magiſtrate lawfully impowered to take the 
N or of ſame, of any ſuch Plunder or Theft, and the 
breaking a Examination in Writing thereupon taken, be 
Ship, con- delivered to the Clerk of the Peace of the 
trary o 12 County or Diviſion wherein ſuch Fact is 
- yes . committed, or to his Deputy; or if Oath be 
the Examina · made before any ſuch Magiſtrate of the break- 
tion ſhall be ing any Ship, contrary to the 12 Ann. Stat. 2. 
1 —_— cap. 18. and the Examination in Writing 
co —i_ thereupon taken, be delivered to ſuch Clerk 
he is to pro- of the Peace, or his Deputy; ſuch Clerk of 
ſecute the the Peace ſhall cauſe the Offender to be pro- 
Otfender; ſecuted for the ſame, either in the County 


where 


Where Oath 


* * FL 
— 
; =» 
*. 


wh 
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where the Fact is committed, or in any 
County next adjoining ; in which adjoining 
County any Indictment may be laid by any 
other Proſecutor; and if the Fact be com- 
mitted in Hales, then the Proſecution ſhall 
be carried on in the next adjoining Engliſh 
County; and the Charges of ſuch Proſecu- and the 
tions by the Clerk of the Peace ſhall be paid Charges tobe 
by the Treaſurer of the County or Diviſion e _ 
where the Fact is committed, to ſuch Amount, =_ 
as the Juſtices of the Peace in their Seſſions 
order; and if ſuch Clerk of the Peace neglect Clerk of the 
to carry on ſuch Proſecution, he ſhall forfeit _ cs 
100 l. for every ſuch Offence, to any Perſon HS kn 
who ſhall ſue for the ſame by Action of Debt, forfeits 100 J. 
Sc. in any Court of Record at Weſtminſter, N 
in which no Eſſoin, Sc. ſhall be allowed. 0 
By Se. 9. The Commiſſioners of the Land Officers ſor 
Tax, the Deputy Sheriff, the Coroner, and Pens =_ 
the Officers of Exciſe in each County, Riding, 5, , 1 in 
and Diviſion, ſhall be the proper Officers for Execution. 
putting in Execution this Act, and 12 Ann. 
St. 2. cap. 18. with thoſe therein named for 
that Purpoſe. ; 
By Sec. 10. The Lord Warden of the Officers for 
Cinque Ports, and the Lieutenant of Dover putting this 
Caſtle, and the Deputy Warden of the Cinque _ 8 
Ports, and the Judge official, and Commiſſary within the Li- 
of the Court of Admiralty of the Cinque Ports, berty of the 
two ancient Towns, and the Members there- Cinque Ports, 
of, and every of them, and every other Per- De. 
ſon appointed by the Lord Warden of the 
Cinque Ports, purſuant to 3 Geo, cap 13. 
ſhall be the Perſons to put in Execution, 
within the Juriſdiction of the Cinque Ports, 
two ancient Towns and their Members, all 
the Powers. given by this Act, and the 12 Ann. 
St. 2. cap. 18, and the 4 Geo, cap. 12. 
I. D d — 


the County. 


7 => FO 46 ; - a * 
* . Fo 4 hy 
OI * 4 4 * 
* my” 
* 


ſaulting any 
. Tax, Chief Conſtable, or Petty Conſtable, 
in theSalvage or other Peace Officer, or any Cuſtom-houſe 
of pd * or Exciſe Officer, or. other Perſon lawfully 
be tranſport. authorized, be aſſaulted, beaten, and wounded, 
ed for ſeven for the Exerciſe of his Duty, in the Salvage 
Years. of any Ship in Diſtreſs, or of any Ship or 
Goods ſtranded, wrecked, or caſt on Shore, 

or lying under Water, in any of his Majeſty's 

Dominions, any Perſon fo aſſaulting, beating, 

and wounding, ſhall upon Conviction, by In- 

dictment at the Aſſizes, or General Goal De- 

livery, or at the General or Quarter Seſſions 

for the County or Diviſion where ſuch Offence 

| 15 committed, be tranſported for ſeven Years 
to ſome of his Majeſty's Colonies in America, 
and be ſubject to ſuch Puniſhment, in caſe of 

Return before that Time, as other Perſons 

under Sentence of Tranſportation. 

Juſtices in the By SeZ. 12. It ſhall be lawful for any Juſ- 
et 3 tice of Peace, in caſe of Need, and in the 

= take a Abſence of the High Sheriff, to take ſufficient 

ſufficient Power of the County, to repreſs all unjuſt 


Force to re- Violence, and to enforce the Execution of 
2 Vio- this Ack. 


ence, &. 


Perſons im- By Se#2. 13. All Perſons fo aſſembled to 

powered to ſave any Ship or Goods ſhall conform in the 

give Orders, firſt Place to the Orders of the Maſter or 

I . other Officers or Owners, or other Perſons 
ſembled in employed by them; and for want of their 
cgclſeofa Ship- Preſence or Directions, to the Orders of the 
wreck, &. Perſons authorized by this Act, or 12 Ann. 
St. 2. cap. 18. in the following Subordination, 

as any of them happen to be preſent, viz. 


in the firſt Place, to the Orders of any Officer 
| IN of 
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1 
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of the Custom | 
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u of any Officer of the * | 
Sheriff or his Deputy, 
f of Peace; then of the 
Mayor 1 Magiſtrate of any Corpora- 
tion, then abe cle Vos £2 then of; any Com- ö 
Amiſſioners of the Land- I ax, then of any — | 
Chief Conſtable, A any Petty Confta- RD 
ble, or other Peace Officer: And any Per- Perſons a&- | 
fon acting wilfully contrary to ſuch Orders, ing contrary 
ſhall forfeit any Sum not exceeding 5 J. to bete. 5 
be levied by Warrant of one Juſtice of Peace; 
and in caſe of Non-payment, the Offender ſhall 
be committed to the Houſe of Correction, for 
any Time not exceeding three Months. 
By $e#7. 14. This Act ſhall not prejudice Rights of the 
his Majeſty, or any Grantee of the Crown, Crown, &c. 
or any Lord of Manor, of other Perſon in **{erved. 
any Right to any Wreck, or Goods which i 
are Flotſam, Fetſam, or Lagan. | 
By Sect. 15. The Officer of the Cuſtoms, bed ede 
who acts in the preſerving of any Ship in on Oath to be 
Diſtreſs, or the Cargo ſhall, as ſoon as may galten of the 


be, cauſe all Perſons belonging to the fail ory 


Ship, and others who can give any Account Onan thn. 
thereof, or of the Cargo, to be examined 

upon Oath before ſome Juſtice of the Peace, 

as to the Name or Deſcription of the Ship, 

and the Names of the Maſter or Chief Officer 

and Owners thereof, and of the Cargo, and 

of the Ports from-or to which the ſaid Ship 

was bound, and the Occaſion of the ſaid 

Ship's Diſtreſs ; ; which Examination the ſaid And Copy to 
Juſtices are to take in Writing; and they be tranſmit- 
ſhall deliver a Copy thereof, together with a ted to the Se- 


t f th 
Copy of the Account of the Goods, to the 22 N 


V; 
N 
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ſaid Officer of the Cuſtoms z who ſhall forth- and publiſh- 
with tranſmit the ſame to the Secretary of ed in the Ga- 
the zctte. 


, . 
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the Admiralty; E. ubliſh. in the 
next London Gazette, fo. my! thereof as is 
Keelen for the E of Perſons 


By $28. 16. The 12 An. Fo. cep. 1, 
The AQ 12 and the"4 Geo. cap. 1 2. ſhall remain in Fo 


——— Ty far as, e e 


c. 18. and 4 
in Force where not ered by this Act. 


Geo. 6. 12. to this £ 


Fer to extend By Se. 18. Nothing in this AR mal ex: 


0 Scotland. dend to Scotland. 
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